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Under the Freedom of Information 
Act (FOIA), federal agencies must 
generally provide access to their 
information, enabling the public to 
learn about government operations 
and decisions. To help ensure 
proper implementation, the act 
requires that agencies report 
annually to the Attorney General 
on their processing of FOIA 
requests. For fiscal year 2006, 
agencies were also to report on 
their progress in implementing 
plans to improve FOIA operations, 
as directed by a December 2005 
Executive Order. A major goal of 
the order was reducing backlogs of 
overdue FOIA requests (the statute 
requires an agency to respond to 
requests within 20 or, in some 
cases, 30 working days with a 
determination on whether it will 
provide records). 
 
For this study, GAO was asked, 
among other things, to determine 
trends in FOIA processing and 
agencies’ progress in addressing 
backlogs of overdue FOIA requests 
since implementing their 
improvement plans. To do so, GAO 
analyzed 21 agencies’ annual 
reports and additional statistics. 

What GAO Recommends  

GAO is recommending, among 
other things, that Justice provide 
additional guidance to agencies on 
tracking and reporting overdue 
requests and planning to meet 
future backlog goals. The agencies 
reviewed, including Justice, 
generally agreed with GAO’s 
assessment and recommendations 
or had no comment. 

Based on data reported by major agencies in annual FOIA reports from fiscal 
years 2002 to 2006, the numbers of FOIA requests received and processed 
continue to rise, but the rate of increase has flattened in recent years. The 
number of pending requests carried over from year to year has also increased, 
although the rate of increase has declined. The increase in pending requests is 
primarily due to increases in requests directed to the Department of 
Homeland Security (DHS). In particular, increases have occurred at DHS’s 
Citizenship and Immigration Services, which accounted for about 89 percent 
of DHS’s total pending requests. However, the rate of increase is slightly less 
than it was in fiscal year 2005.  
 
Following the emphasis on backlog reduction in Executive Order 13392 and 
agency improvement plans, many agencies have shown progress in decreasing 
their backlogs of overdue requests as of September 2007. In response to 
GAO’s request, 16 agencies provided information on their recent progress in 
addressing backlogs; results showed that 9 achieved decreases, 5 experienced 
increases, and 2 had no material change. Notably, according to this 
information, DHS was able to decrease its backlog of overdue requests by 
29,972, or about 29 percent. However, the statistics provided by the 16 
agencies varied widely, representing both overdue cases and all pending 
cases, as well as varying time frames. Further, 3 of 21 agencies reviewed were 
unable to provide statistics supporting their backlog reduction efforts, and 1 
provided statistics by component, which could not be aggregated to provide 
an agencywide result. (The remaining agency reported no backlog before or 
after implementing its plan.) Tracking and reporting numbers of overdue 
cases is not a requirement of the annual FOIA reports or of the Executive 
Order. Although both the Executive Order and Justice’s implementing 
guidance put a major emphasis on backlog reduction, agencies were given 
flexibility in developing goals and metrics that they considered most 
appropriate in light of their current FOIA operations and individual 
circumstances. As a result, agencies’ goals and metrics vary widely, and 
progress could not be assessed against a common metric.  
 
The progress that many agencies made in reducing backlog suggests that the 
development and implementation of the FOIA improvement plans have had a 
positive effect. However, in the absence of consistent statistics on overdue 
cases, it is not possible to make a full assessment of governmentwide progress 
in this area. Justice’s most recent guidance directs agencies to set goals for 
reducing backlogs of overdue requests in future fiscal years, which could lead 
to the development of a consistent metric; however, it does not direct 
agencies to monitor and report overdue requests or to develop plans for 
meeting the new goals. Without such planning and tracking, agencies may be 
challenged to achieve the reductions envisioned.  
 

To view the full product, including the scope 
and methodology, click on GAO-08-344. 
For more information, contact Linda D. 
Koontz at (202) 512-6240 or 
koontzl@gao.gov. 

http://www.gao.gov/cgi-bin/getrpt?GAO-08-344
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United States Government Accountability Office

Washington, DC 20548 

 

March 14, 2008 

The Honorable William Lacy Clay 
Chairman 
Subcommittee on Information Policy, Census, and National Archives 
Committee on Oversight and Government Reform  
House of Representatives 

Dear Mr. Chairman: 

The Freedom of Information Act (FOIA)1 establishes that federal agencies 
must generally provide the public with access to government information, 
thus enabling them to learn about government operations and decisions. 
Specific requests by the public for information through the act have led to 
the disclosure of waste, fraud, abuse, and wrongdoing in the government, 
as well as the identification of unsafe consumer products, harmful drugs, 
and serious health hazards. 

To help ensure appropriate implementation, the act requires that agencies 
provide annual reports on their FOIA operations to the Attorney General; 
these reports include information as specified in the act, such as how 
many requests were received and processed in the previous fiscal year, 
how many requests were pending at the end of the fiscal year, and the 
median times that agencies or their components took to process requests.2 
Since 2001, we have provided the Congress with periodic analyses of the 
contents of these annual reports.3

                                                                                                                                    
15 U.S.C. § 552. 

2In an ordered set of values, the median is a value below and above which there is an equal 
number of values; if there is no one middle number, it is the arithmetic mean (average) of 
the two middle values. 

3For example, see GAO, Freedom of Information Act: Processing Trends Show 

Importance of Improvement Plans, GAO-07-441 (Washington, D.C.: Mar. 30, 2007); 
Information Management: Implementation of the Freedom of Information Act, 
GAO-05-648T (Washington, D.C.: May 11, 2005); Information Management: Update on 

Freedom of Information Act Implementation Status, GAO-04-257 (Washington, D.C.: Feb. 
18, 2004); Information Management: Progress in Implementing the 1996 Electronic 

Freedom of Information Act Amendments, GAO-01-378 (Washington, D.C.: Mar. 16, 2001). 
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In December 2005, the President issued an Executive Order aimed at 
improving agencies’ disclosure of information consistent with FOIA.4 A 
major focus of the order was the reduction or elimination of “backlog”: 
requests for records that have not been responded to within the statutory 
time limit—generally 20 working days.5 (For clarity, we refer to this as 
“backlog of overdue requests” or “overdue requests” to distinguish it from 
pending requests, as reported in the annual reports; pending requests are 
all open requests, whether or not they have been responded to within the 
time limits.) Among other things, this order required each agency to 
review its FOIA operations and develop improvement plans; by June 14, 
2006, each agency was to submit a report to the Attorney General and the 
Director of the Office of Management and Budget (OMB) summarizing the 
results of the agency’s review and including a copy of its improvement 
plan. These plans were to include specific outcome-oriented goals and 
timetables, by which the agency head is to evaluate the agency’s success in 
implementing the plan. Agencies were also required to include an 
additional section in their fiscal year 2006 annual reports (due February 1, 
2007), reporting on their progress in implementing their improvement 
plans through mid to late January 2007.6

As agreed, our objectives were to (1) determine the status of agencies’ 
processing of FOIA requests and any trends that can be seen, (2) describe 
factors that contribute to FOIA requests remaining open beyond the 
statutory limits, and (3) determine to what extent agencies have made 
progress in addressing their backlogs of overdue FOIA requests since 
implementing their improvement plans. 

To describe statistics on the processing of FOIA requests, we analyzed 
annual report data for fiscal years 2002 through 2006. Our intended scope 
was the 24 agencies covered by the Chief Financial Officers Act, plus the 
Central Intelligence Agency (herein we refer to this scope as 
governmentwide). To ensure that the data reported in the annual reports 
were reliable, we interviewed officials from selected agencies and 

                                                                                                                                    
4Executive Order 13392, Improving Agency Disclosure of Information (Washington, D.C., 
Dec. 14, 2005). 

5This time may be extended by 10 days in “unusual circumstances,” such as when requests 
involve a voluminous amount of records or require consultation with another agency. 

6All other sections of the annual reports cover the fiscal year only. The progress report 
section covers activities from the time the plans were developed in June 2006 through mid 
to late January 2007. 
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assessed the internal controls that agencies had in place for ensuring that 
their data were complete and accurate (we provide a more detailed 
discussion of our data reliability assessment in app. I). As a result of this 
effort, we omitted 4 of the 25 agencies from our analysis: the Central 
Intelligence Agency, the General Services Administration, and the 
Departments of Agriculture and Housing and Urban Development. As a 
result, our statistical analysis for this report was based on data from a total 
of 21 agencies’ annual reports. 

To describe factors that contribute to FOIA requests remaining open 
beyond the statutory limits, we reviewed case files for the 10 oldest 
pending requests at selected agencies. We also interviewed agency 
officials regarding the factors they considered most relevant for their 
agencies. 

To determine to what extent agencies made progress in addressing their 
backlogs of overdue FOIA requests since implementing their improvement 
plans, we analyzed the improvement plan progress reports included in the 
fiscal year 2006 annual reports of the 21 major agencies whose internal 
controls we evaluated as sufficient. We reviewed statistics provided by the 
agencies on their backlogs before the implementation of their 
improvement plans and as of September 2007. We analyzed the progress 
that agencies had made on reducing the backlog of overdue requests. In 
addition, we reviewed the requirements for reporting progress contained 
in the Executive Order, guidance from OMB and the Department of 
Justice, and our past work in this area. A more detailed description of our 
objectives, scope, and methodology is provided in appendix I. 

We conducted this performance audit from May 2007 to March 2008 in 
accordance with generally accepted government auditing standards. Those 
standards require that we plan and perform the audit to obtain sufficient, 
appropriate evidence to provide a reasonable basis for our findings and 
conclusions based on our audit objectives. We believe that the evidence 
obtained provides a reasonable basis for our findings and conclusions 
based on our audit objectives. 
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Based on data reported by 21 major agencies in annual FOIA reports from 
2002 to 2006,7 the numbers of FOIA requests received and processed 
continue to rise, but the rate of increase has flattened in recent years. The 
number of pending requests carried over from year to year has also 
increased, although the rate of increase has declined. Our analysis of 
agency reports indicates the following: 

Results in Brief 

• Requests received and processed continue to level off, showing only slight 

increases compared to previous years. Except for one agency—the Social 
Security Administration (SSA)8—these increases were only about 1 and 2 
percent, respectively, from 2005 to 2006 (compared to 23 percent from 
2002 to 2006 both for requests received and for requests processed). 
 

• For most requests processed in fiscal year 2006, responsive records were 

provided in full. The percentage (87 percent) is about the same as in 
previous years. 
 

• Median times to process requests varied greatly. These ranged from less 
than 10 days for some agency components to more than 100 days at others 
(sometimes much more than 100). 
 

• Numbers of pending requests carried over from year to year have 

increased because of increases at the Department of Homeland Security 

(DHS). In particular, increases have occurred at DHS’s Citizenship and 
Immigration Services, which accounted for about 89 percent of DHS’s total 
pending requests. However, the rate of increase is slightly less than it was 
in fiscal year 2005.9 

                                                                                                                                    
7Data from the Central Intelligence Agency, General Services Administration, and the 
Departments of Agriculture and Housing and Urban Development were omitted from our 
analysis because we could not be assured that the data were accurate and complete.  

8We exclude SSA’s statistics from our discussion of requests received, requests processed, 
and their disposition because SSA reports very large numbers of “simple requests handled 
by non-FOIA staff” (discussed later in this report): about 17 million in fiscal year 2005 and 
over 18 million in fiscal year 2006. According to SSA, these numbers were previously 
underreported; their inclusion, owing to a change in the agency’s counting methodology, 
resulted in a jump of about 16 million from fiscal year 2004 to fiscal year 2005. Thus, 
including these statistics in the governmentwide data would obscure year-to-year 
comparisons. 

9Statements on pending requests are based on statistics that include the numbers reported 
by SSA, because they are not affected by the millions of simple requests mentioned in 
footnote 8, for which SSA does not keep statistics on pending requests. 
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Our statistical analysis omits data from the Central Intelligence Agency, 
the General Services Administration, and the Departments of Agriculture 
and Housing and Urban Development, because we did not have reasonable 
assurance that their data were accurate and complete. The Central 
Intelligence Agency did not provide information in response to our 
requests; without its participation, we were unable to determine whether it 
had internal controls ensuring that its data were accurate and complete. 
The other agencies did not provide evidence of internal controls that 
would provide reasonable assurance that FOIA data were recorded 
completely and correctly, or they acknowledged material limitations of the 
data. Accurate annual report data are important to meeting the act’s goal 
of providing visibility into government FOIA operations. 

According to our examination of selected case files and discussions with 
agency officials, several factors can lead to FOIA requests remaining open 
beyond the statutory limit. Common factors include the volume of records 
involved, the review process (including the need to consult with other 
agencies or confer with multiple organizations within the agency), and the 
need to provide predisclosure notifications to submitters of information 
before it can be released. In addition, cases have remained open for long 
periods when requesters ask for information on ongoing investigations. In 
such cases, agencies may withhold material until the investigation is 
complete under various exemptions, but requesters have the option of 
asking that the request remain open until the investigation is complete. 
Further, at one component of the Department of Justice, another factor 
was the priority given to avoiding litigation; this led to requests open for 
more than 6 years being given lower priority because the component 
believed they could no longer be pursued in litigation, in accordance with 
the general federal statute of limitations.10 Although avoiding litigation is a 
reasonable goal, this practice is inconsistent with the department’s 
expressed emphasis on closing agencies’ longest-pending FOIA requests 
and tends to increase the number of very old open requests having little 
prospect of being closed. 

Following the emphasis on backlog reduction in the Executive Order and 
agency improvement plans, many agencies have shown progress in 
decreasing their backlogs of overdue requests as of September 2007. Of 16 
agencies providing statistics, 9 decreased overdue or pending requests, 5 
experienced increases, and 2 had no material change. (Notably, according 

                                                                                                                                    
1028 U.S.C. § 2401(a). 
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to these statistics, DHS was able to decrease its backlog of overdue 
requests by 29,972, or about 29 percent.) However, the statistics provided 
by the 16 agencies varied widely, representing a mix of both overdue and 
total pending cases, as well as varying time frames. Further, 3 of the 21 
agencies were unable to provide statistics supporting their backlog 
reduction efforts, and 1 provided statistics by component, which could not 
be aggregated to provide an agencywide result. (The remaining agency 
reported no backlog before or after implementing its plan.) 

Tracking and reporting such statistics is not a requirement of the annual 
FOIA reports or of the Executive Order. Although both the Executive 
Order and Justice’s implementing guidance put a major emphasis on 
backlog reduction, agencies were given flexibility in developing goals and 
metrics that they considered most appropriate in light of their current 
FOIA operations and individual circumstances. As a result, agencies’ goals 
and metrics vary widely, and progress could not be assessed against a 
common metric. Flexibility may be appropriate in light of the wide variety 
of circumstances at the various agencies, but in the absence of consistent 
statistics on overdue cases, it is challenging to assess governmentwide 
progress in this area. Justice’s most recent guidance directs agencies to set 
goals for reducing backlogs of overdue requests in future fiscal years, 
which could lead to the development of a consistent metric; however, it 
does not direct agencies to monitor and report overdue requests or to 
develop plans for meeting the new goals. 

To help ensure that FOIA data in the annual reports are reliable, we are 
making recommendations to selected agencies. To avoid allowing cases 
open for more than 6 years to remain open indefinitely, we are 
recommending that Justice develop and implement a strategy for closing 
the oldest requests in its Criminal Division, including those over 6 years 
old. To help ensure that comparable statistics on overdue requests are 
available governmentwide, we are also recommending that Justice provide 
additional guidance to agencies on tracking and reporting overdue 
requests and planning to meet the new backlog goals. 

We provided a draft of our report for comment to OMB and all 24 agencies 
reviewed. All the agencies generally agreed with our assessment and 
recommendations or had no comment. Written comments from the Agency 
for International Development, the Department of Energy, the 
Environmental Protection Agency, the General Services Administration, 
the Department of Homeland Security, the Department of Justice, and the 
Office of Personnel Management are provided in appendixes III through 
IX. In addition, five agencies (the Departments of Commerce, Defense, the 
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Interior, Justice, and State) provided technical comments, which we 
incorporated as appropriate. 

 
FOIA establishes a legal right of access to government records and 
information on the basis of the principles of openness and accountability 
in government. Before the act (originally enacted in 1966),11 an individual 
seeking access to federal records had faced the burden of establishing a 
right to examine them. FOIA established a “right to know” standard for 
access, instead of a “need to know” standard, and shifted the burden of 
proof from the individual to the government agency seeking to deny 
access. 

FOIA provides the public with access to government information either 
through “affirmative agency disclosure”—publishing information in the 
Federal Register or on the Internet or making it available in reading 
rooms—or in response to public requests for disclosure. Public requests 
for disclosure of records are the best known type of FOIA disclosure. Any 
member of the public may request access to information held by federal 
agencies without showing a need or reason for seeking the information. 

Not all information held by the government is subject to FOIA. The act 
prescribes nine specific categories of information that are exempt from 
disclosure: for example, trade secrets and certain privileged commercial 
or financial information, certain personnel and medical files, and certain 
law enforcement records or information (see app. II for a complete list).12 
In denying access to material, agencies may cite these exemptions. The act 
requires agencies to notify requesters of the reasons for any adverse 
determination (that is, a determination not to provide records) and grants 
requesters the right to appeal agency decisions to deny access. 

In addition, agencies are required to meet certain time frames for making 
key determinations: whether to comply with requests (20 business days 
from receipt of the request);13 responses to appeals of adverse 
determinations (20 business days from filing of the appeal); and whether 

Background 

                                                                                                                                    
11The act has been amended several times. 

12There are also FOIA exclusions for specific, sensitive records held by law enforcement 
agencies. 

13This time may be extended by 10 days in “unusual circumstances,” such as when requests 
involve a voluminous amount of records or require consultation with another agency. 
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to provide expedited processing of requests (10 calendar days from receipt 
of the request). The Congress did not establish a statutory deadline for 
making releasable records available, but instead required agencies to 
make them available promptly. 

 
Although the specific details of processes for handling FOIA requests vary 
among agencies, the major steps in handling a request are similar across 
the government. Agencies receive requests, usually in writing (although 
they may accept requests by telephone or electronically), which can come 
from any organization or member of the public. Once received, the request 
goes through several phases, which include initial processing, searching 
for and retrieving responsive records, preparing responsive records for 
release, approving the release of the records, and releasing the records to 
the requester. Figure 1 is an overview of the process, from the receipt of a 
request to the release of records. 

Figure 1: Overview of Generic FOIA Process 
 

 
During the initial processing phase, a request is logged into the agency’s 
FOIA system, and a case file is started. The request is then reviewed to 
determine its scope, estimate fees, and provide an initial response to the 
requester (in general, this simply acknowledges receipt of the request). 
After this point, the FOIA staff begins its search to retrieve responsive 
records. This step may include searching for records from multiple 
locations and program offices. After potentially responsive records are 

The FOIA Process at 
Federal Agencies 

Receive
request  Create case files

Process request

• Log FOIA request
•
• Scope request
• Estimate fees
• Generate initial responses

Retrieve records

• Search for responsive records
• Request records
• Review responsive records

Process records

• Make redactions
• Apply exemption codes
• Calculate fees

Approve release of records

•
•

Review redacted records

•
Generate responses
Approve release

Release
records

Source: GAO analysis of agency information.

Page 8 GAO-08-344  Freedom of Information Act 



 

 

 

located, the documents are reviewed to ensure that they are within the 
scope of the request. 

During the next two phases, the agency ensures that appropriate 
information is to be released under the provisions of the act. First, the 
agency reviews the responsive records to make any redactions based on 
the statutory exemptions. Once the exemption review is complete, the 
final set of responsive records is turned over to the FOIA office, which 
calculates appropriate fees, if applicable. Before release, the redacted 
responsive records are given a final review, possibly by the agency’s 
general counsel, and then a response letter is generated, summarizing the 
agency’s actions regarding the request. Finally, the responsive records are 
released to the requester. 

Some requests are relatively simple to process, such as requests for 
specific pieces of information that the requester sends directly to the 
appropriate office. Other requests may require more extensive processing, 
depending on their complexity, the volume of information involved, the 
requirement for the agency FOIA office to work with offices that have 
relevant subject-matter expertise to find and obtain information, the 
requirement for a FOIA officer to review and redact information in the 
responsive material, the requirement to communicate with the requester 
about the scope of the request, and the requirement to communicate with 
the requester about the fees that will be charged for fulfilling the request 
(or whether fees will be waived).14

Specific details of agency processes for handling requests vary, depending 
on the agency’s organizational structure and the complexity of the 
requests received. While some agencies centralize processing in one main 
office, other agencies have separate FOIA offices for each agency 
component and field office. Agencies also vary in how they allow requests 
to be made. Depending on the agency, requesters can submit requests by 
telephone, fax, letter, or e-mail or through the Internet. In addition, 
agencies may process requests in two ways, known as “multitrack” and 
“single track.” 

                                                                                                                                    
14Fees may be waived when disclosure of the information requested is determined to be in 
the public interest because it is likely to contribute significantly to public understanding of 
the operations or activities of the government and is not primarily in the commercial 
interest of the requester. 
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• Multitrack processing involves dividing requests into two groups: 
(1) simple requests requiring relatively minimal review, which are placed 
in one processing track, and (2) more voluminous and complex requests, 
which are placed in another track. 
 

• In contrast, single-track processing does not distinguish between simple 
and complex requests. With single-track processing, agencies process all 
requests on a “first-in, first-out” basis. 
 
Agencies can also process FOIA requests on an expedited basis when a 
requester has shown a compelling need for the information. 

As agencies process FOIA requests, they generally place them in one of 
four possible disposition categories: grants, partial grants, denials, and 
“not disclosed for other reasons.” These categories are defined as follows: 

• Grants: Agency decisions to disclose all requested records in full. 
 

• Partial grants: Agency decisions to withhold some records, in whole or in 
part, because such information was determined to fall within one or more 
exemptions. 
 

• Denials: Agency decisions not to release any part of the requested records 
because all information in the records is determined to be exempt under 
one or more statutory exemptions. 
 

• Not disclosed for other reasons: Agency decisions not to release requested 
information for any of a variety of reasons other than statutory 
exemptions. The categories and definitions of these “other” reasons for 
nondisclosure are shown in table 1. 
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Table 1: “Other” Reasons for Nondisclosure 

Category Definition 

No records The agency searched and found no record responsive to 
the request. 

Referrals The agency referred records responsive to the request to 
another agency. 

Request withdrawn The requester withdrew the request. 

Fee-related reasons The requester refused to commit to pay fees (or other 
reasons related to fees). 

Records not reasonably 
described 

The requester did not describe the records sought with 
sufficient specificity to allow them to be located with a 
reasonable amount of effort. 

Not a proper FOIA request The request was not a FOIA request for one of several 
procedural reasons. 

Not an agency record The requested record was not within the agency’s control.

Duplicate request The request was submitted more than once by the same 
requester. 

Source: Department of Justice. 
 

When a FOIA request is denied in full or in part or the requested records 
are not disclosed for other reasons, the requester is entitled to be told the 
reason for the denial, to appeal the denial, and to challenge it in court. 

 
In addition to FOIA, the Privacy Act of 197415 includes provisions granting 
individuals the right to gain access to and correct information about 
themselves held by federal agencies. Thus, the Privacy Act serves as a 
second major legal basis, in addition to FOIA, for the public to use in 
obtaining government information. The Privacy Act also places limitations 
on agencies’ collection, disclosure, and use of personal information. 

Although the two laws differ in scope, procedures in both FOIA and the 
Privacy Act permit individuals to seek access to records about 
themselves—known as “first-party” access. Depending on the individual 
circumstances, one law may allow broader access or more extensive 
procedural rights than the other, or access may be denied under one act 
and allowed under the other. Consequently, Justice’s Office of Information 
and Privacy issued guidance that it is “good policy for agencies to treat all 
first-party access requests as FOIA requests (as well as possibly Privacy 

The Privacy Act Also 
Provides Individuals with 
Access Rights 

                                                                                                                                    
155 U.S.C. § 552a. 
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Act requests), regardless of whether the FOIA is cited in a requester’s 
letter.” This guidance was intended to help ensure that requesters receive 
the fullest possible response to their inquiries, regardless of which law 
they cite. 

In addition, Justice guidance for the annual FOIA report directs agencies 
to include Privacy Act requests (that is, first-party requests) in the 
statistics reported. According to the guidance, “A Privacy Act request is a 
request for records concerning oneself; such requests are also treated as 
FOIA requests. (All requests for access to records, regardless of which law 
is cited by the requester, are included in this report.)” 

Although both FOIA and the Privacy Act can apply to first-party requests, 
these may not always be processed in the same way as described earlier 
for FOIA requests. In some cases, little review and redaction (see fig. 1) is 
required: for example, for a request for one’s own Social Security benefits 
records. In contrast, various degrees of review and redaction could be 
required for other types of first-party requests: for example, files on 
security background checks would require review and redaction before 
being provided to the person who was the subject of the investigation. 

 
Both OMB and the Department of Justice have roles in the implementation 
of FOIA. Under various statutes, including the Paperwork Reduction Act,16 
OMB exercises broad authority for coordinating and administering various 
aspects of governmentwide information policy. FOIA specifically requires 
OMB to issue guidelines to “provide for a uniform schedule of fees for all 
agencies.”17 OMB issued this guidance in April 1987.18

The Department of Justice oversees agencies’ compliance with FOIA and 
is the primary source of policy guidance for agencies. Specifically, 
Justice’s requirements under the act are to 

Roles of OMB and Justice 
in FOIA Implementation 

                                                                                                                                    
1644 U.S.C. §§ 3501–3521.  

17This provision was added by the Freedom of Information Reform Act of 1986 (Pub. L. 99-
570).  

18See OMB, Uniform Freedom of Information Act Fee Schedule and Guidelines, 52 FR 
10012 (Mar. 27, 1987), effective April 27, 1987. Also in 1987, the Department of Justice 
issued guidelines on waiving fees when requests are determined to be in the public interest. 
Under the guidelines, requests for waivers or reduction of fees are to be considered on a 
case-by-case basis, taking into account both the public interest and the requester’s 
commercial interests. 
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• make agencies’ annual FOIA reports available through a single electronic 
access point and notify the Congress as to their availability; 
 

• in consultation with OMB, develop guidelines for the required annual 
agency reports; and 
 

• submit an annual report on FOIA litigation and the efforts undertaken by 
Justice to encourage agency compliance. 
 
Within the Department of Justice, the Office of Information and Privacy 
has lead responsibility for providing guidance and support to federal 
agencies on FOIA issues. This office first issued guidelines for agency 
preparation and submission of annual reports in the spring of 1997. It also 
periodically issues additional guidance on annual reports and on 
compliance, provides training, and maintains a counselor service to 
provide expert, one-on-one assistance to agency FOIA staff. Further, the 
Office of Information and Privacy makes a variety of FOIA and Privacy Act 
resources available to agencies and the public via the Justice Web site and 
online bulletins (available at www.usdoj.gov/oip/index.html). 

 
In 1996, the Congress amended FOIA to provide for public access to 
information in an electronic format (among other purposes). These 
amendments, referred to as e-FOIA, also required that agencies submit a 
report to the Attorney General on or before February 1 of each year that 
covers the preceding fiscal year and includes information about agencies’ 
FOIA operations.19 The following are examples of information that is to be 
included in these reports: 

Annual FOIA Reports Were 
Established by 1996 
Amendments 

• number of requests received, processed, and pending at the end of the 
fiscal year; 
 

• median number of days taken by the agency to process different types of 
requests; 
 

• number of determinations made by the agency not to disclose information 
and the reasons for not disclosing the information; 
 

• disposition of administrative appeals by requesters; 
 

                                                                                                                                    
195 U.S.C.§ 552(e)(1). 
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• information on the costs associated with handling of FOIA requests; and 
 

• full-time-equivalent staffing information. 
 
In addition to providing their annual reports to the Attorney General, 
agencies are to make them available to the public in electronic form. The 
Attorney General is required to make all agency reports available online at 
a single electronic access point and report to the Congress no later than 
April 1 of each year that these reports are available in electronic form. 
(This electronic access point is www.usdoj.gov/oip/04_6.html.) 

 
On December 14, 2005, the President issued Executive Order 13392, 
setting forth a policy of citizen-centered and results-oriented FOIA 
administration. Briefly, according to this policy, FOIA requesters are to 
receive courteous and appropriate services, including ways to learn about 
the status of their requests and the agency’s response, and agencies are to 
provide ways for requesters and the public to learn about the FOIA 
process and publicly available agency records (such as those on Web 
sites). In addition, agency FOIA operations are to be results-oriented: that 
is, agencies are to process requests efficiently, achieve measurable 
improvements in FOIA processing (including reducing backlog of overdue 
requests), and reform programs that do not produce appropriate results. 

To carry out this policy, the order required, among other things, that 
agency heads designate Chief FOIA Officers to oversee their FOIA 
programs. The Chief FOIA Officers were directed to conduct reviews of 
the agencies’ FOIA operations and develop improvement plans to ensure 
that FOIA administration was in accordance with applicable law, as well 
as with the policy set forth in the order. By June 2006, agencies were to 
submit reports that included the results of their reviews and copies of their 
improvement plans. 

A major focus of the order was for agency plans to include specific 
activities that the agency would implement to eliminate or reduce any 
FOIA backlog of overdue requests: that is, requests for records that have 
not been responded to within the statutory time limit. Note that this 
backlog of overdue requests is distinct from the pending cases reported in 
the annual reports (those FOIA cases open at the end of the reporting 

Executive Order Led to 
Various Activities Aimed at 
Improving FOIA 
Operations 
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period).20 For the annual reports, agencies are required by the statute to 
provide a count of FOIA requests that are still pending (that is, not yet 
closed) at the end of the reporting period. In response to this annual 
report requirement, agency tracking systems and processes have been 
geared to providing statistics on pending requests. Pending cases totals 
would generally be larger than backlog, as the term is used in the 
Executive Order, since they would include any requests received within 
the last 20 to 30 working days of the reporting period, which would not be 
overdue. 

The order also instructed the Attorney General to issue guidance on 
implementation of the order’s requirements for agencies to conduct 
reviews and develop plans. In addition, the order instructed agencies to 
report on their progress in implementing their plans and meeting 
milestones as part of their annual reports for fiscal years 2006 and 2007; 
agencies were instructed to account in the annual report for any 
milestones missed and also to report them to the President’s Management 
Council. 

In April 2006, the Department of Justice posted guidance on 
implementation of the order’s requirements for FOIA reviews and 
improvement plans.21 This guidance suggested a number of areas of FOIA 
administration that agencies might consider when conducting their 
reviews and developing improvement plans. (Examples of some of these 
areas are automated tracking capabilities, automated processing, 
receiving/responding to requests electronically, forms of communication 
with requesters, and systems for handling referrals to other agencies.) To 
encourage consistency, the guidance also included a template for agencies 
to use to structure their plans and to report on their reviews and plans. 

The order’s emphasis on backlog provided an incentive for agencies to 
focus on reducing overdue requests. With respect to backlog reduction, 
the guidance stated that agencies were not limited to time horizons in 
fiscal years 2006 and 2007 only. According to the guidance, if an agency 
believed that reform could enable it to process requests in a more efficient 
manner, thereby reducing its backlog, the agency should consider 

                                                                                                                                    
20In reports that we issued before the Executive Order was issued, we used the term 
“backlog” to refer to these pending cases.  

21Department of Justice, Executive Order 13392 Implementation Guidance (posted  
Apr. 27, 2006). See http://www.usdoj.gov/oip/foiapost/2006foiapost6.htm. 
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implementing these measures even though they might result in a short-
term increase in backlog, as long as it was confident of a long-term benefit. 
At the same time, the guidance advised agencies to consider what they 
might do to counterbalance any anticipated short-term effect through 
other means of backlog reduction. 

Also included in this guidance was supplemental information on preparing 
the annual FOIA reports for fiscal years 2006 and 2007. According to the 
guidance, the annual reports for fiscal years 2006 and 2007 were to include 
an additional section on agencies’ progress in implementing their plans to 
improve their FOIA activities. The guidance provided a template for 
reporting progress and stated that, for the fiscal year 2006 report (due 
February 1, 2007), agencies should be able to report on progress for at 
least 7 months (i.e., from no later than June 14, 2006, to late January 2007). 
The improvement plans are posted on the Department of Justice Web site 
at www.usdoj.gov/oip/agency_improvement.html. 

In June 2007, the Attorney General submitted a report to the President on 
the progress that agencies made in the first months of implementing their 
FOIA improvement plans, as reported in the fiscal year 2006 annual 
reports of all 92 federal departments and agencies.22 The report provided 
an overall assessment of progress followed by a more detailed discussion 
of agency activities. According to this assessment, agencies made 
measurable progress in implementing the Executive Order during the first 
reporting period (about 7 months of activity under the FOIA improvement 
plans), with more than half the agencies (54) reporting successes in 
achieving all their milestones and goals on time. Discussing 25 key 
agencies, the report stated that 22 reported meaningful progress in FOIA 
administration, with 11 achieving all milestones on time; however, 3 
reported one or more milestones for which they failed to achieve progress. 
The report also discussed areas where agencies reported deficiencies in 
meeting their early milestones or goals, and it made recommendations for 
improving FOIA implementation. In addition, it presented progress charts 
for the 25 key agencies showing whether they had achieved their planned 
goals and milestones. 

                                                                                                                                    
22Department of Justice, Attorney General’s Report to the President Pursuant to Executive 

Order 13392, Entitled “Improving Agency Disclosure of Information” (Washington, D.C., 
June 1, 2007). 
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Also in June 2007, the Department of Justice posted guidance on providing 
updated status reports to the President’s Management Council. These 
status reports were required by August 1, 2007, from agencies who 
reported deficiencies in meeting the goals in their fiscal year 2006 annual 
FOIA reports. According to this guidance, such agencies were to report on 
their progress toward completing the corrective steps described in their 
annual reports. In the updated status reports, agencies were instructed to 
account for any missed milestone by identifying it and outlining the steps 
taken and to be taken to address the deficiency. 

In September 2007, the Department of Justice posted guidance to agencies 
on submitting backlog reduction goals for fiscal years 2008, 2009, and 
2010.23 According to the guidance, any agency that had any request or 
appeal pending beyond the statutory time period at the end of fiscal year 
2007 was to establish backlog reduction goals for fiscal years 2008, 2009, 
and 2010, and was to publish such goals on the agency’s Web site. Those 
goals were to be expressed in two ways. First, each agency was required 
to set a goal for the number of requests and the number of appeals that it 
planned to process during each fiscal year from 2008 through 2010. 
Second, each agency was required to set a goal for the number of requests 
and the number of appeals that the agency estimated would be pending 
beyond the statutory time period (i.e., backlog of overdue requests) at the 
end of each fiscal year from 2008 through 2010. 

In October 2007, Justice issued supplemental guidance on the section of 
the fiscal year 2007 annual FOIA reports in which agencies were to 
describe progress on their improvement plans and provide certain 
additional statistics.24 Among other things, this guidance required agencies 
to track their 10 oldest pending requests; to track the number of 
consultations received, processed, and pending; and to report this 
information in their fiscal year 2007 annual FOIA reports. It also provided 
templates for the progress reports and additional statistics. 

 

                                                                                                                                    
23Justice later updated the reporting templates provided in this guidance: Department of 
Justice, Modified Templates to Use When Submitting Backlog Reduction Goals for Fiscal 

Years 2008, 2009, and 2010, FOIA Post, October 16, 2007.  
See http://www.usdoj.gov/oip/foiapost/2007foiapost18.htm. 

24Department of Justice, Supplemental Guidance for Preparation and Submission of 

Section XII of Agency Fiscal Year 2007 Annual FOIA Reports, FOIA Post, October 16, 
2007. See http://www.usdoj.gov/oip/foiapost/2007foiapost17.htm.  
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In 2001, in response to a congressional request, we prepared the first in a 
series of reports on the implementation of the 1996 amendments to FOIA, 
starting from fiscal year 1999.25 In these reviews, we examined the 
contents of the annual reports for 25 major agencies (shown in table 2).26 
They include the 24 major agencies covered by the Chief Financial Officers 
Act, as well as the Central Intelligence Agency and, until 2003, the Federal 
Emergency Management Agency (FEMA). In 2003, the creation of DHS, 
which incorporated FEMA, led to a shift in some FOIA requests from 
agencies affected by the creation of the new department, but the same 
major component entities were reflected in the 25 agencies. 

Table 2: Agencies Reviewed 

In Previous Work, We Have 
Examined Processing 
Statistics and Agency 
Improvement Plans 

Agency Abbreviation 

Agency for International Development  AID 

Central Intelligence Agencya CIA 

Department of Agriculturea USDA 

Department of Commerce DOC 

Department of Defense DOD 

Department of Education ED 

Department of Energy DOE 

Department of Health and Human Services HHS 

Department of Homeland Securityb DHS 

Federal Emergency Management Agencyb FEMA 

Department of Housing and Urban Developmenta HUD 

Department of the Interior DOI 

Department of Justice DOJ 

Department of Labor DOL  

Department of State State 

Department of the Treasury Treas 

Department of Transportation DOT 

Department of Veterans Affairs VA 

Environmental Protection Agency EPA 

                                                                                                                                    
25GAO-01-378. 

26GAO, Information Management: Update on Implementation of the 1996 Electronic 

Freedom of Information Act Amendments, GAO-02-493 (Washington, D.C.: Aug. 30, 2002); 
GAO-04-257; and GAO-05-648T. 
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Agency Abbreviation 

General Services Administrationa GSA 

National Aeronautics and Space Administration NASA 

National Science Foundation NSF 

Nuclear Regulatory Commission NRC 

Office of Personnel Management OPM 

Small Business Administration SBA 

Social Security Administration SSA 

Source: GAO. 

aFour agencies’ data are not included in our current review. CIA did not provide information in 
response to our requests, so we were unable to determine whether it had internal controls ensuring 
that its data are accurate and complete. GSA, HUD, and USDA were not included in our statistical 
analysis for this report because we determined that the agencies did not have internal controls 
ensuring that their data are accurate and complete or they acknowledged material limitations of their 
data. USDA was also omitted in our March 2007 report on the fiscal year 2005 annual reports. 

bFEMA information was reported separately in fiscal year 2002. In fiscal years 2003, 2004, and 2005, 
FEMA was part of DHS. 
 

Our previous reports included descriptions of the status of reported FOIA 
implementation, including any trends revealed by comparison with earlier 
years. We noted general increases in requests received and processed, as 
well as growing numbers of pending requests carried over from year to 
year. 

In addition, our 2001 report disclosed that data quality issues limited the 
usefulness of agencies’ annual FOIA reports and that agencies had not 
provided online access to all the information required by the act as 
amended in 1996. We therefore recommended that the Attorney General 
direct the Department of Justice to improve the reliability of data in the 
agencies’ annual reports by providing guidance addressing the data quality 
issues we identified and by reviewing agencies’ report data for 
completeness and consistency. We further recommended that the Attorney 
General direct the department to enhance the public’s access to 
government records and information by encouraging agencies to make all 
required materials available electronically. In response, the Department of 
Justice issued supplemental guidance, addressed reporting requirements 
in its training programs, and continued reviewing agencies’ annual reports 
for data quality. Justice also worked with agencies to improve the quality 
of data in FOIA annual reports. 
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Most recently, our March 2007 FOIA report discussed the fiscal year 2005 
annual report data, as well as the agency improvement plans submitted in 
response to the Executive Order.27 Among other things, we observed that 
agencies showed great variations in the median times to process requests 
(less than 10 days for some agency components to more than 100 days at 
others) but that the ability to determine trends in processing times is 
limited because these times are reported in medians only, without 
averages (that is, arithmetical means) or ranges. Although medians have 
the advantage of providing representative numbers that are not skewed by 
a few outliers, it is not statistically possible to combine several medians to 
develop broader generalizations (as can be done with arithmetical means). 
We suggested that to improve the usefulness of the statistics in agency 
annual FOIA reports, the Congress consider amending the act to require 
agencies to report additional statistics on processing time, which at a 
minimum should include average times and ranges. The Openness 
Promotes Effectiveness in Our National Government Act (OPEN 
Government Act) of 2007, enacted December 31, 2007, as Public Law 110-
175, included provisions expanding reporting requirements to include 
average and range information, along with median processing time 
statistics. 

Regarding the improvement plans, we reported in 2007 that the 25 agency 
plans mostly included goals and timetables addressing the areas of 
improvement emphasized by the Executive Order. We noted that almost 
all plans contained measurable goals and timetables for avoiding or 
reducing backlog.28 Although details of a few plans could be improved, all 
the plans focused on making measurable improvements and formed a 
reasonable basis for carrying out the goals of the Executive Order. 

 

                                                                                                                                    
27GAO-07-441. 

28The Small Business Administration did not set a measurable goal because it reported no 
backlog of overdue cases. The National Science Foundation, which reported a minimal 
backlog of overdue requests and a median processing time of about 14 days, did not set a 
numerical goal but instead included activities to increase efficiency. 
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The data reported by 21 major agencies in annual FOIA reports from 2002 
to 2006 reveal a number of general trends. (Data from four agencies are 
omitted, as discussed below.) Among these trends are increases in 
requests received, processed, and pending. Specifically, the public 
continued to submit more requests for information from the federal 
government through FOIA, and the numbers of requests processed also 
increased. In addition, the number of pending requests increased because 
of increases at DHS, which accounted for about half of all pending 
requests at the end of fiscal year 2006. However, the rate of increase in 
pending requests was less than in the previous year. 

 
Our statistical analysis omits data from the General Services 
Administration (GSA), and the Departments of Agriculture and Housing 
and Urban Development (HUD), because we did not have reasonable 
assurance that the data in their fiscal year 2006 FOIA annual reports were 
accurate and complete. We also omitted the Central Intelligence Agency, 
which did not provide information in response to our requests, so we 
could not assess its data reliability. The other three agencies did not 
provide evidence of internal controls that would provide reasonable 
assurance that FOIA data were recorded completely and correctly, or they 
acknowledged material limitations of the data. 

The accuracy of annual report data is important so that government FOIA 
operations can be monitored and understood by the Congress and the 
public. To provide reasonable assurance of accuracy, agencies rely on 
internal controls to minimize the risk that data are incomplete or 
incorrect.29 Specific examples of such controls include supervisory or 
other reviews of the quality of data entry, spot checks of selected records, 
software edit checks of data entered (such as prevention of duplicate 
entries), and other manual or automatic processes to detect data entry 
errors. 

We determined that GSA did not have adequate internal controls to 
provide reasonable assurance that the data in its fiscal year 2006 annual 
report were accurate and complete. Although about one-third of GSA 

Trends in FOIA 
Processing Appear 
Similar to Previous 
Years 

Four Agencies’ Statistics 
Are Not Included Because 
Their Completeness and 
Accuracy Were Not 
Assured 

                                                                                                                                    
29An internal control is an integral component of an organization’s management that 
provides reasonable assurance that operations are effective and efficient, financial 
reporting is reliable, and the organization is complying with applicable laws and 
regulations. Internal controls include a wide range of diverse activities such as approvals, 
authorizations, verifications, and reconciliations. 
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FOIA requests were handled by FOIA staff at GSA headquarters, 
mechanisms had not been established to verify that data were entered 
correctly into the system that tracked FOIA requests. One staff person was 
responsible for entering data, but the data were not checked periodically 
to ensure that they were correct. Agency officials told us that errors could 
be caught if, for example, the GSA program office responding to a request 
observed a discrepancy when the request letter was transmitted to the 
program office. However, they acknowledged that for the fiscal year 2006 
annual report, the FOIA office did not perform regular reviews or spot 
checks of the data to check for errors. Since the 2006 annual report was 
prepared, GSA has increased the staff at the headquarters FOIA office, and 
it has changed its approach to FOIA tracking by implementing a 
centralized tracking system for requests handled both by headquarters and 
by the GSA regional offices. According to officials, the centralized tracking 
system provides the agency with additional controls, but GSA had not 
established procedures for checks to ensure that information on requests 
was entered correctly at all stages. Until the agency establishes checks of 
data entered or other internal controls, such as periodic reviews, it will 
have reduced assurance that data are captured completely and accurately. 

Data from HUD are omitted because HUD officials told us that the fiscal 
year 2006 annual FOIA report statistics were not accurate. As part of its 
improvement plan implementation, HUD performed an organizational 
realignment in which FOIA processing functions were transferred to the 
Office of the Executive Secretariat. According to the Executive Secretary, 
after the realignment, the office found that many requests in the 
department’s FOIA tracking system were incorrectly recorded as open, 
although they had in fact been closed. According to this official, the 
department’s regional and field offices had not been consistently closing 
requests in the system, resulting in inaccuracies. In addition, not all field 
offices were using the tracking system, but were using spreadsheets and 
other means of tracking. According to HUD officials, they were taking 
actions to remedy these problems by working with the field offices to 
make sure that data were entered correctly and cases closed out properly. 
Also, in the department’s progress report on its improvement plan, HUD 
reported that it had selected and was acquiring a new automated FOIA 
tracking system. According to the department, in December 2007, it began 
implementing this system and training staff in its use, and all offices 
(including headquarters) would be required to use it. However, the 
implementation was not yet complete departmentwide. Further, although 
the department planned to develop policies and procedures to govern the 
use of the system, it had not yet done so; if well designed, these policies 
and procedures could help ensure that all FOIA offices, including regional 
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and field offices, are using the tracking system consistently and that 
information is entered accurately and promptly. Until the department 
develops and establishes such policies and procedures, it will be unable to 
provide annual report data that are accurate and complete. 

We are also omitting data from the Department of Agriculture. In our 
March 2007 report on the FOIA annual reports for fiscal year 2005,30 we 
omitted data from the department’s annual FOIA report because a major 
component acknowledged material limitations in its data. Although most 
Agriculture components expressed confidence in their data, one 
component did not: the Farm Service Agency, which reportedly processed 
over 80 percent of the department’s total FOIA requests. According to this 
agency’s FOIA Officer, portions of the agency’s data in annual reports 
were not accurate or complete.31 We recommended that the department 
revise its FOIA improvement plan to include activities, goals, and 
milestones to improve data reliability for the Farm Service Agency and to 
monitor results. Since then, Agriculture has taken actions to improve the 
reliability of its data, such as issuing guidance and conducting training. 
The department is also developing an electronic tracking software system 
that it expects to improve the timeliness, accuracy, depth, and breadth of 
the department’s FOIA reporting. However, our reliability assessment was 
performed toward the end of fiscal year 2006, and our recommendation 
was made in March 2007, which was after the data for the annual report 
were assembled. Thus the department’s actions were not undertaken in 
time to affect the statistics for fiscal year 2006. If the department 
continues its improvement efforts, including establishing internal controls 
and processes to ensure that data are entered accurately and completely, it 
should increase its assurance that the FOIA data collected by the Farm 
Service Agency are complete and accurate. 

 

                                                                                                                                    
30GAO-07-441. 

31In August 2006, the agency FOIA officer told us that she questioned the completeness and 
accuracy of data supplied by the agencies’ 2,350 county offices. This official stated that 
some of the field office data supplied for the annual report were clearly wrong, leading her 
to question the systems used to record workload data at field offices and the field office 
staffs’ understanding of FOIA requirements. She attributed this condition to the agency’s 
decentralized organization and to lack of management attention, resources, and training. 
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The numbers of FOIA requests received and processed continue to rise, 
but the rate of increase has flattened in recent years. Figure 2 shows total 
requests reported for the 21 agencies for fiscal years 2002 through 2006. 
This figure shows SSA’s share separately because of the large number of 
requests that the agency reported. As the figure shows, not only do SSA’s 
results dwarf those for all other agencies, they also reveal a major jump in 
requests received and processed from 2004 to 2005 (an increase of 92 
percent), as well as a continued rise in 2006 (an increase of 8 percent). In 
2005, SSA attributed the jump to an improvement in its method of counting 
requests and stated that, in previous years, these requests were 
undercounted. Because of the undercount in previous years and the high 
volume of SSA’s requests, including SSA’s statistics in governmentwide 
data would obscure year-to-year comparisons. 

Figure 2: Total FOIA Requests with SSA Shown Separately, Fiscal Years 2002–2006 

Figure 3 presents statistics omitting SSA on a scale that allows a clearer 
view of the rate of increase in FOIA requests received and processed in the 
rest of the government. As this figure shows, when SSA’s numbers are 
excluded, the rate of increase is modest and has been flattening: For the 
whole period (fiscal years 2002 to 2006), requests received increased by 
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about 23 percent, and requests processed increased by about 23 percent. 
Most of this rise occurred from fiscal years 2002 to 2003: about 18 percent, 
both for requests received and for requests processed. In contrast, in the 
last two fiscal years, the rise was much less: for requests received, the rise 
was roughly 3 percent from fiscal year 2004 to 2005 and another 1 percent 
to 2006; for requests processed, the rise was about 2 percent from fiscal 
year 2004 to 2005 and another 2 percent from fiscal year 2005 to 2006. 

Figure 3: Total FOIA Requests and FOIA Requests Processed, Omitting SSA, Fiscal 
Years 2002–2006 

 
Specifically with regard to SSA, in fiscal year 2006, as in the previous year, 
the vast majority of requests reported fall into a category SSA calls “simple 
requests handled by non-FOIA staff;” according to SSA, these are typically 
requests by individuals for access to their own records, as well as requests 
in which individuals consent for SSA to supply information about 
themselves to third parties (such as insurance and mortgage companies) 
so that they can receive housing assistance, mortgages, and disability 
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insurance, among other things.32 SSA stated that these requests are 
handled by personnel in about 1,500 locations in SSA, including field and 
district offices and teleservice centers.33 Such requests are almost always 
granted,34 according to SSA, and most receive immediate responses.35 
According to SSA officials, they report these requests because, as 
discussed earlier, Justice guidance instructs agencies to treat Privacy Act 
requests (requests for records concerning oneself) as FOIA requests and 
report them in the annual reports.36

SSA attributed the jump that occurred in fiscal year 2005 to an 
improvement in its method of counting these simple requests, which can 
be straightforwardly captured by its automated systems. For the past 
several years, these simple requests have accounted for the major portion 
of all SSA requests reported (see table 3). In fiscal year 2006, all but about 
34,000 of SSA’s over 18 million requests fell into this category. From fiscal 
years 2002 to 2005, SSA’s FOIA reports attributed the increases in this 
category largely to better reporting, as well as actual increases in requests. 

                                                                                                                                    
32According to SSA officials, most of these simple requests are for essentially the same 
types of information, such as copies of earnings records and verifications of monthly 
benefit amounts or Social Security numbers.  

33According to SSA, its field organization is decentralized to provide services at the local 
level, and includes 10 regional offices, 6 processing centers, and approximately 1,500 field 
offices.  

34Denials can occur in the case of discrepancies in the requests, such as incorrect Social 
Security numbers, for example. 

35SSA has stated that it does not keep processing statistics (such as median days to 
process) on these requests, which it reports separately from other FOIA requests (for 
which processing statistics are kept). However, officials say that these are typically 
processed in a day or less. 

36See the discussion of Privacy Act requests in the background (p. 11). Justice guidance 
also advises agencies that the determining factor for including requests in their annual 
reports is whether the agency FOIA officer has decided to treat the request as a 
FOIA/Privacy Act request, rather than a general information request, and that only requests 
treated in this way should be included in agency annual reports. See 
http://www.usdoj.gov/oip/foiapost/2001foiapost13.htm.  
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Table 3: Comparison of SSA’s Simple Requests Handled by Non-FOIA Staff to 
Totals, Fiscal Years 2002–2006 

Fiscal year
Total requests 

received
Total requests 

processed

Simple requests 
handled by non-

FOIA staff

Percentage 
of total 

processed

2006 18,691,031 18,691,303 18,656,701 99.8

2005  17,257,886 17,262,315 17,223,713 99.8

2004 1,453,619 1,450,493 1,270,512 87.6

2003 705,280 704,941 678,849 96.3

2002 268,488 292,884 245,877 84.0

Source: GAO analysis of SSA FOIA reports (self-reported data). 
 

Besides SSA, agencies reporting large numbers of requests received were 
the Departments of Defense, Health and Human Services, Homeland 
Security, Justice, the Treasury, and Veterans Affairs, as shown in table 4.37 
The rest of agencies combined account for only about 3 percent of the 
total requests received (if SSA’s simple requests handled by non-FOIA staff 
are excluded). Table 4 presents, in descending order of request totals, the 
numbers of requests received and percentages of the total (calculated with 
and without SSA’s statistics on simple requests handled by non-FOIA 
staff). 

                                                                                                                                    
37Some of these agencies, like SSA, process a large number of Privacy Act requests. For 
example, the Department of the Treasury has stated that the majority of requests received 
by the Internal Revenue Service are first-party requests for tax records; these requests 
make up the bulk of Treasury FOIA statistics (about 80 percent). Also, a large proportion of 
FOIA requests directed to the Department of Veterans Affairs are for individual veterans’ 
medical records. 
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Table 4: FOIA Requests Received, Fiscal Year 2006 

Agency Total
Percentage of total 

including SSA (line 1) 
Percentage of total 

including SSA (line 2)

SSA 18,691,031 87.82 —

SSA (excluding simple 
requests handled by 
non-FOIA staff) 34,602 — 1.32

VA 1,938,206 9.11 73.81

HHS 258,152 1.21 9.83

DHS 137,871 0.65 5.25

DOD 82,691 0.39 3.15

DOJ 53,992 0.25 2.06

Treas 38,559 0.18 1.47

DOL 23,194 0.11 0.88

OPM 12,528 0.06 0.48

EPA 11,667 0.05 0.44

DOT 8,867 0.04 0.34

SBA 6,259 0.03 0.24

State 4,937 0.02 0.19

DOI 4,804 0.02 0.18

DOE 3,609 0.02 0.14

DOC 2,018 0.01 0.08

ED 1,858 0.01 0.07

NASA 1,238 0.01 0.05

NSF 328 0.00 0.01

NRC 320 0.00 0.01

AID 276 0.00 0.01

Total including SSA 
(line 1) 21,282,405 — —

Total including SSA 
(line 2)  2,625,976 — —

Source: GAO analysis of FOIA annual reports for 2006 (self-reported data). 

Notes: Abbreviations are as in table 2. 

CIA, GSA, HUD, and USDA data have been omitted because we could not be assured that the data 
were accurate and complete. 
 

 
Most FOIA requests in 2006 were granted in full, with relatively few being 
partially granted, denied, or not disclosed for other reasons (statistics are 
shown in table 5). This generalization holds with or without SSA’s 

Most Requests Are 
Granted in Full 
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inclusion. The percentage of requests granted in full was about 87 percent, 
which is about the same as in previous years. However, if SSA’s numbers 
are included, the proportion of grants dominates the other categories—
raising this number from 87 percent of the total to 98 percent. This is to be 
expected, since SSA reports that it grants the great majority of its simple 
requests handled by non-FOIA staff, which make up the bulk of SSA’s 
statistics. 

Compared to 2005, there was a slight increase in the percentage of denials: 
from 0.75 percent to 1.18 percent of total requests received (excluding 
SSA); this is an increase of 10,860 denials. The percentage of requests not 
disclosed for other reasons (excluding SSA) decreased from 8.0 percent to 
7.9 percent (a decrease of 2,644 requests not disclosed for other reasons). 

Table 5: Disposition of Processed FOIA Requests for Fiscal Year 2006  

 Statistics excluding SSAa  Statistics including SSA 

Disposition Number Percentage  Number Percentage

Full grants 2,235,665 87.1  20,925,227 98.4

Partial grants 102,156 4.0  102,394 0.5 

Denials 29,808 1.2  30,266 0.1 

Not disclosed for 
other reasons 199,402 7.8

 
200,447 1.0

Total 2,567,031  21,258,334

Source: GAO analysis of FOIA annual reports for 2006 (self-reported data). 

Note: CIA, GSA, HUD, and USDA data have been omitted because we could not be assured that the 
data were accurate and complete. 

aWe exclude all SSA statistics for this comparison, rather than omitting only simple requests handled 
by non-FOIA staff, because SSA’s report does not break out this category in its statistics on 
disposition. 

 
As shown in figure 4, three of the seven agencies that handled the largest 
numbers of requests (see table 4) also granted the largest percentages of 
requests in full: the Department of Health and Human Services (HHS), 
SSA, and the Department of Veterans Affairs (VA). Figure 4 shows, by 
agency, the disposition of requests processed: that is, whether a request 
was granted in full, partially granted, denied, or “not disclosed for other 
reasons” (see table 1 for a list of these reasons). 
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Figure 4: Disposition of Processed Requests by Agency, Fiscal Year 2006 
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Source: FOIA annual reports for fiscal year 2006 (self-reported data).
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CIA, GSA, HUD, and USDA data have been omitted because we could not be assured that the data 
were accurate and complete. 
 

As the figure shows, the numbers of fully granted requests varied widely 
among agencies in fiscal year 2006. Four agencies made full grants of 
requested records in over 80 percent of cases they processed—HHS, SSA, 
VA, and the Small Business Administration (SBA). This is a decrease from 
last year, when two other agencies—Energy and the Office of Personnel 
Management (OPM)—also made full grants of requested records in over 80 
percent of the cases they processed. This year, Energy provided full grants 
75 percent of the time, compared to 82 percent last year, and OPM 
provided full grants 67 percent of the time, compared to 81 percent last 
year. 

In contrast, several agencies tended not to make full grants. Of 21 
agencies, 10 made full grants of requested records in less than 40 percent 
of their cases (compared to 12 in 2005). Four of these 10 agencies—the 

Page 30 GAO-08-344  Freedom of Information Act 



 

 

 

Agency for International Development (AID), DHS, the National Science 
Foundation (NSF), and State—made full grants in less than 20 percent of 
cases processed; in contrast, in 2005, only 2 agencies (NSF and State) fell 
into this category. 

This variance among agencies in the disposition of requests has been 
evident in prior years as well.38 In many cases, the variance can be 
accounted for by the types of requests that different agencies process. For 
example, as discussed earlier, SSA grants a very high proportion of 
requests because most of its requests are for personal records that are 
routinely made available to the individuals concerned (or to others with 
their consent). Similarly, VA routinely makes medical records available to 
individual veterans, and HHS also handles large numbers of Privacy Act 
requests. Such requests are generally granted in full. Other agencies, on 
the other hand, receive numerous requests whose responses must 
routinely be redacted to prevent disclosure of personal or other exempt 
information. For example, NSF reported in its fiscal year 2005 annual 
report that most of its requests (an estimated 90 percent) are for copies of 
funded grant proposals. The responsive documents are routinely redacted 
to remove personal information on individual principal investigators (such 
as salaries, home addresses, and so on), which results in high numbers of 
“partial grants” compared to “full grants.” 

 
Processing Times Vary, but 
Broad Generalizations Are 
Limited 

For 2006, the reported time required to process requests (by track) varied 
considerably among agencies. Table 6 presents data on median processing 
times for fiscal year 2006. For agencies that reported processing times by 
component rather than for the agency as a whole, the table indicates the 
range of median times reported by the agency’s components. 

 

 

 

                                                                                                                                    
38GA0-07-441; GAO-01-378; and GAO-04-257. 
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Table 6: Median Days to Process Requests for Fiscal Year 2006, by Track 

 Type of request processing track 

Agency Simple Complex Single Expedited Pending

AID  —  —   127   46 388

DHS  2–365  17–232   —  7–233  7–359 

DOC  12  45   —   44 26

DOD 17  52   —   0 73

DOE  2–178  30–431   —  2–6 3–267

DOI  2–145 4–79  —  2–28 4–1200

DOJ  0–290  12–408   —   3–398 4–750

DOL 3–30  4–57   —  2–19 5–88

DOT 1–36  14–175   —  9–60 4–184

ED  7–478  12–279   —   1–15 7–397

EPA  15–101  34–156   —   8–181 7–138

HHS 10–70  2–473   18–399  14–145 4–307

NASA  5–140  7–91   —   1–60 33–142

NRC  13  230   —   7 12–77

NSF  —  —  18   — 54

OPM  —  13  —  — —

SBA  —  —   7   — 15

SSA 13  30   9   — 4–37

State  54  210   —   232 193

Treas 2–24  3–224   —  1–9 5–200

VA  — 1–73  —   1–20 1–297

Source: GAO analysis of FOIA annual reports for fiscal year 2006 (self-reported data). 

Notes: Abbreviations are as in table 2. 

CIA, GSA, HUD, and USDA data have been omitted because we could not be assured that the data 
were accurate and complete. 

For agencies that reported processing times by component, the table indicates the range of reported 
component median times. 

A dash indicates that the agency did not report any median time for a given track in a given year. 

Numbers reported in fractions have been rounded. In addition, AID and State median times are 
reported in calendar days rather than working days. DOI uses three processing tracks: simple, 
normal, and complex; the table combines the simple and normal tracks. DOJ reported pending 
median times by track; the table combines all tracks. 
 

As the table shows, 10 agencies had components that reported processing 
simple requests in less than or equal to 10 days: these components are 
parts of DHS, Energy, the Interior, Justice, Labor, Transportation, 
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Education, HHS, the National Aeronautics and Space Administration 
(NASA), and the Treasury. For each of these agencies, the lower value of 
the reported ranges is less than or equal to 10. On the other hand, median 
time to process simple requests is relatively long at seven organizations—
components of DHS, Energy, Interior, Justice, Education, the 
Environmental Protection Agency (EPA), and NASA—as shown by median 
ranges whose upper-end values are greater than 100 days. 

For complex requests, the picture is similarly mixed. Components of six 
agencies (the Interior, Labor, HHS, NASA, the Treasury, and VA) reported 
processing complex requests quickly—with a median of less than 10 days. 
In contrast, other components of several agencies (DHS, Energy, Justice, 
Transportation, Education, EPA, HHS, the Nuclear Regulatory 
Commission, State, and the Treasury) reported relatively long median 
times to process complex requests—with median days greater than 100. 

Five agencies (AID, HHS, NSF, SBA, and SSA) reported using single-track 
processing. The median processing times for single-track processing 
varied from 7 days (at SBA) to 399 days (at an HHS component). 

The median processing times for requests pending also varied widely 
among the agencies. In 2006, eight agencies reported median processing 
times for pending requests greater than 1 year (defined as 251 business 
days) in length. These eight agencies are AID, DHS, Energy, the Interior, 
Justice, Education, HHS, and VA. One agency reported a component 
having a median processing time for its pending cases of 1,200 days, which 
is nearly 5 years. 

As we reported in our March 2007 report, our ability to make further 
generalizations about FOIA processing times is limited by the fact that, as 
required by the act, agencies report median processing times only and not, 
for example, arithmetic means (the usual meaning of “average” in 
everyday language).39 With only medians, it is not statistically possible to 
combine results from different agencies to develop broader 

                                                                                                                                    
39To find an arithmetic mean, one adds all the members of a list of numbers and divides the 
result by the number of items in the list. To find the median, one arranges all the values in 
the list from lowest to highest and finds the middle one (or the average of the middle two if 
there is no one middle number). Thus, although using medians provides representative 
numbers that are not skewed by a few outliers, they cannot be summed. Deriving a median 
for two sets of numbers, for example, requires knowing all numbers in both sets. Only the 
source data for the medians can be used to derive a new median, not the medians 
themselves. 
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generalizations, such as a governmentwide statistic based on all agency 
reports, statistics from sets of comparable agencies, or an agencywide 
statistic based on separate reports from all components of the agency. 
This was the basis for the suggestion in our previous report that the 
Congress consider amending the act to require agencies to report average 
times and ranges; this requirement is a provision of the OPEN Government 
Act, enacted December 31, 2007, as Public Law 110-175. 

 
Increase in Pending Cases 
for 21 Agencies Is Mostly 
Associated with DHS 

In addition to the increase in numbers of requests processed at the 21 
agencies, the number of pending cases—requests carried over from one 
year to the next—has increased. In 2002, pending requests at the 21 
agencies were reported to number about 135,000, whereas in 2006, about 
218,000—38 percent more—were reported. In fiscal year 2006, as shown in 
figure 5, the rate of increase flattened: the pending totals rose 12 percent 
from 2005, compared to a rise of 20 percent from fiscal year 2004 to 2005. 

Figure 5: Total FOIA Requests Pending at End of Year, 2002–2006 
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These statistics include pending cases reported by SSA, because SSA’s 
pending cases do not include simple requests handled by non-FOIA staff 
(for which SSA does not track pending cases). As the figure shows, these 
pending cases do not change the governmentwide picture significantly. 

In contrast, since its establishment in 2003, DHS has accounted for a major 
and increasing portion of pending requests governmentwide, as shown in 
figure 6.40 Although 11 other agencies reported that their numbers of 
pending cases had increased since 2003, these increases were offset by 
decreases at other agencies, so that, as the figure shows, pending cases for 
the other 20 agencies combined are relatively stable. 

                                                                                                                                    
40When DHS was established, it incorporated 22 separate federal agencies and 
organizations, including FEMA (formerly an independent agency) and the Immigration and 
Naturalization Service (formerly part of the Department of Justice). The functions of the 
Immigration and Naturalization Service were divided among three DHS components: 
Customs and Border Patrol, Immigration and Customs Enforcement, and Citizenship and 
Immigration Services.  
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Figure 6: DHS Portion of Pending Requests, Fiscal Years 2003–2006 
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Note: Figure shows years since 2003, rather than 2002, because DHS had not yet been established 
in 2002. 
 

Within DHS, about 89 percent of pending cases are from Citizenship and 
Immigration Services (CIS), which receives the vast majority of all FOIA 
requests sent to the department—over 100,000 incoming requests annually. 
According to the department, most of CIS’s FOIA requests come from 
individuals and their representatives seeking information contained within 
the so-called Alien Files (A-files); this information may be used in applying 
for immigration benefits or in immigration proceedings, as well as for 
genealogy studies. One issue in relation to these files is that about 55 
million hard-copy A-files are shared with Immigration and Customs 
Enforcement (ICE), which can lead to delays in locating, referring, and 
processing documents.41 According to the department, CIS and ICE have 
convened a working group to establish a streamlined approach to 

                                                                                                                                    
41For more information on A-files, see GAO, Immigration Benefits: Additional Efforts 

Needed to Help Ensure Alien Files Are Located when Needed, GAO-07-85 (Washington, 
D.C.: Oct. 27, 2006). 
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processing documents in the A-files, and they are also assessing 
digitization of the files, which would allow both components to 
electronically access any file.42

Table 7 shows the percentage of the total pending requests that each 
agency accounted for in fiscal year 2006; to provide an idea of the scale of 
these requests in comparison to the agency’s annual workload, the last 
column provides the number received. As the table shows, the six agencies 
that accounted for most requests received also accounted for the most 
requests pending, although DHS’s rank in the number of pending requests 
was higher than its rank in the number of received requests. The table also 
shows the great variation in the relationship between pending and 
received numbers for individual agencies.43

Table 7: Agency Proportions of Pending and Received Requests for Fiscal Year 
2006  

 Pending  Received 

Agency Total Rank
Percentage

 of total Total Rank
Percentage of 

total 

DHS 108,472 1 49.72 137,871 3 5.25

VA 38,696 2 17.74 1,938,206 1 73.81

HHS 26,063 3 11.95 258,152 2 9.83

DOD 18,216 4 8.35 82,691 4 3.15

DOJ 8,004 5 3.67 53,992 5 2.06

Treas 3,924 6 1.80 38,559 6 1.47

State 3,799 7 1.74 4,937 13 0.19

DOT 2,197 8 1.01 8,867 11 0.34

EPA 1,973 9 0.90 11,667 10 0.44

                                                                                                                                    
42In addition, CIS is undertaking a transformation of its business processes and technology 
in ongoing modernization efforts. We have reviewed CIS’s strategic transformation plans 
and reported on them in GAO, USCIS Transformation: Improvements to Performance, 

Human Capital, and Information Technology Management Needed as Modernization 

Proceeds, GAO-07-1013R (Washington, D.C.: July 17, 2007). 

43Some of this variation can be attributed to the different types of requests that the agencies 
receive. As pointed out earlier, some agencies receive large numbers of requests that 
require relatively little processing (for example, VA receives many requests for individual 
medical records). Other types of requests can require more processing (such as requests 
for which responsive records are voluminous or require extensive review and redaction). 
This topic is further discussed later in this report. 
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 Pending  Received 

Agency Total Rank
Percentage

 of total Total Rank
Percentage of 

total 

DOI 1,481 10 0.68 4,804 14 0.18

SSAa  1,156 11 0.53 34,602 7 1.32

OPM 925 12 0.42 12,528 9 0.48

DOE 910 13 0.42 3,609 15 0.14

DOL 906 14 0.42 23,194 8 0.88

ED 539 15 0.25 1,858 17 0.07

DOC 309 16 0.14 2,018 16 0.08

AID 267 17 0.12 276 21 0.01

NASA 241 18 0.11 1,238 18 0.05

SBA 46 19 0.02 6,259 12 0.24

NRC 36 20 0.02 320 20 0.01

NSF 5 21 0.00 328 19 0.01

Total  218,165 — 2,625,976 —

Source: GAO analysis of agency data. 

Note: Abbreviations are as in table 2. 

aExcluding simple requests handled by non-FOIA staff. 
 

Another way to consider progress in reducing pending cases is through 
individual agency processing rates—that is, the number of requests that an 
agency processes relative to the number it receives. Agencies that process 
more requests than they receive will decrease the number of pending 
cases remaining at the end of a given year. From 2002 to 2006, individual 
agencies show mixed results in this regard. In figure 7, bars extending 
above the centerline at 100 percent indicate that an agency reported 
processing more requests than it received in that year, whereas bars 
dropping below the centerline indicate that it reported processing fewer 
than it received.44

                                                                                                                                    
44The rates shown are based on the reported number of requests processed in a given year, 
expressed as a percentage of reported requests received. Processing rates above 100 
percent result in decreases in pending requests in that year. However, in some cases, 
agencies have reported corrections to reported pending cases from a previous year that are 
not captured in these rates. Such corrections have generally been minor, but could result in 
a rise in pending cases where these cases previously showed a decline. 
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Figure 7: Agency FOIA Processing Rate for 22 Agencies 
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Notes: Abbreviations are as in table 2. 

The agency processing rate is defined as the number of requests processed in a given year 
compared with the requests received, expressed as a percentage. 

In 2002, FEMA data were reported separately, and DHS was not yet established. In 2003 to 2006, 
DHS data were reported and included FEMA’s data. 

CIA, GSA, HUD, and USDA data have been omitted because we could not be assured that the data 
were accurate and complete. 
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In Justice’s guidance on the annual reports for fiscal year 2006, it directed 
agencies to include additional statistics as part of the new section on 
agencies’ progress implementing their improvement plans. These 
additional statistics included the time ranges of requests pending.45 Based 
on these statistics, figure 8 provides a timeline showing the oldest pending 
requests reported by each of the agencies. As seen in the figure, as of the 
end of calendar year 2006, the age of the oldest pending requests ranged 
from less than 1 year to about 18 years. Note that these requests were 
those reported in the fiscal year 2006 annual reports; they do not 
necessarily remain open. 

Agencies’ Oldest Requests 
May Date Back Several 
Years 

Figure 8: Oldest Pending Requests, as Reported by Agencies in Fiscal Year 2006 Annual Reports 

Source: GAO analysis of agency data. 
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Agencies are required to meet certain time frames for determining whether 
to comply with requests: generally 20 business days from receipt of the 
request, although this time may be extended by 10 days in “unusual 
circumstances,” such as when requests involve a voluminous amount of 
records or require consultation with another agency. The Congress did not 
establish a statutory deadline for making releasable records available, but 
instead required agencies to make them available promptly. 

Several Factors 
Contribute to FOIA 
Cases Remaining 
Open beyond the 
Statutory Limit 

However, it is not uncommon for agencies to spend much more than the 
statutory 20 or 30 days to determine whether records can be released and 
to supply the records. According to our examination of selected case files 

                                                                                                                                    
45Other statistics required were the time ranges of consultations pending with other 
agencies. 

Page 40 GAO-08-344  Freedom of Information Act 



 

 

 

and discussions with agency officials, the factors that contribute to 
requests remaining open include the following: 

• Requests may involve large volumes of responsive records. 
 

• Requests may require extensive review and consultations. 
 

• Agencies may need to notify submitters of information before disclosure. 
 

• Requests may be delayed until ongoing investigations are completed. 
 
Finally, at one agency component, requests more than 6 years old received 
low priority because the component believed that they could no longer be 
pursued in litigation. 

Requests may involve large volumes of responsive records. For requests 
that involve large volumes of responsive records, it may take significant 
time to assemble, review and redact, and duplicate records. In addition, 
processing of such requests may be delayed while requests received earlier 
are processed. In addressing such requests, agencies report that they 
contact requesters to determine whether a more limited or targeted 
selection of records will meet their needs, and that this can lead requesters 
to narrow their requests. In addition, agencies may use multitrack 
processing, putting voluminous or complex requests in a separate queue 
(which allows relatively simple requests to be processed more quickly).46

The selection of agencies’ oldest case files that we reviewed included 
several examples of voluminous requests. For example, at Defense, 5 of 
the 10 oldest cases remained open, in part because the responsive records 
were voluminous. For one request for records on the 1972 Strategic Arms 
Limitation Talks (SALT), Defense’s case file indicated that the request 
involved the review and coordination of 936 pages of top secret 

                                                                                                                                    
46According to Justice guidance, when agencies cannot meet the statutory time limits due 
to limitations on their resources or for other reasons, they have adopted “the court-
sanctioned practice of generally handling backlogged FOIA requests on a ‘first-in, first-out’ 
basis. The Electronic FOIA amendments expressly authorized agencies to promulgate 
regulations providing for ‘multitrack processing’ of their FOIA requests—which allows 
agencies to process requests on a first-in, first-out basis within each track, but also permits 
them to respond to relatively simple requests more quickly than requests involving 
complex and/or voluminous records.” Department of Justice, Freedom of Information Act 

Guide (Washington, D.C., March 2007). 
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documents. A request for 1970 SALT records involved 613 pages of top 
secret documents. 

At HHS, 4 of the 10 oldest case files included references to voluminous 
records. For example, for a media request for background information on 
a report by the Centers for Medicare and Medicaid Services on an incident 
involving an error at a hospital, the centers indicated that the responsive 
documents were bulky, consisting of about 500 to 600 pages of records. 

At VA, all 10 oldest pending requests, dating from 2003 to 2005, were in the 
VA Office of the Inspector General. For one of these cases, the responsive 
records were described as voluminous (about 700 pages) and in need of 
review by legal staff; the requester was informed that because of this, they 
would be placed in a queue with other voluminous requests requiring legal 
review. The request reached the head of the queue about 2 years later 
(May 2007), and three incremental releases were made from May to June 
2007. (According to VA, this request was closed on August 17, 2007.) VA 
officials also described a more recent voluminous request involving a 
database containing more than 72,000 active files, with 431 data elements 
and over 4 million PDF files, each of which had to be reviewed for 
personal data. 

At Justice, two of the six oldest case files included letters explaining that 
because of the high volume of responsive records associated with each, 
the requests had been placed in the pending queue for processing. In one 
case, a letter indicated that the request had moved from number 91 in the 
pending queue in October 1990 to number 54 in November 1993; according 
to the letter, the processing delay was caused by large numbers of requests 
received, as well as the need to devote part of the office’s resources solely 
to processing documents in response to legislative requirements (the 
President John Fitzgerald Kennedy Assassination Records Collection Act 
of 1992). 

Requests may require extensive review and consultations. Review of 
requests may require coordination with many organizational components, 
or they may require the agency to consult with other agencies. If 
responsive records are classified, they must be reviewed and redacted by 
personnel with appropriate clearances. Classified or intelligence issues 
may involve both internal reviews and external consultation when other 
agencies must review and approve the release of information gathered 
before a case can be closed. Agency officials stated that this coordination 
can be time-consuming, especially when it is not clear which agencies 
have ownership of the information. In other cases, proper review and 
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redaction may require the involvement of subject-matter experts or others 
with specialized knowledge. 

Defense’s oldest case files, as described above, included several involving 
top secret documents, which required extensive reviews by multiple 
components before release. All but one of Defense’s 10 oldest cases 
showed evidence of consultations and coordination, in some cases with 
multiple organizations (these included Commerce, State, and the Central 
Intelligence Agency). 

In one of Justice’s six oldest cases, the responsive documents had been 
sent to external agencies for review of classified documentation to 
determine whether the material warranted continued declassification and 
whether it could be released. 

Agencies may need to notify submitters of information before 

disclosure. Before releasing information under FOIA, federal agencies are 
generally required to provide predisclosure notifications to submitters of 
confidential commercial information.47 Officials stated that when agencies 
receive requests for proprietary, acquisition, or procurement records, the 
submitter notification process can delay closure of these cases. For 
example, NSF officials stated that most of their requests are for copies of 
funded grant proposals, which require FOIA staff to contact grantees for 
approval of the release. According to NSF, many of these grantees are 
academics who are not familiar with FOIA processes (including the 
submitter review process); NSF officials state that locating the submitters 
and explaining the process can be time-consuming. 

Requests may be delayed until ongoing investigations are completed. 
According to our analysis of the 10 oldest case files from selected 
agencies, several old requests remained open because they sought 
documents regarding investigations that were still ongoing. At DHS and 
VA, most of the oldest FOIA requests remain open because the responsive 
records are relative to ongoing investigations. Some examples of these 
requests follow: 

                                                                                                                                    
47Executive Order 12600 (June 23, 1987) requires federal agencies to establish certain 
predisclosure notification procedures. The Executive Order requires, with certain limited 
exceptions, that notice be given to submitters of confidential commercial information 
when they mark it as such or whenever the agency “determines that it may be required to 
disclose” the requested data.  
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• At DHS, 8 of the 10 oldest pending requests (dating from 2000 to 2001) 
were requests directed to the Coast Guard for documents on vessel 
incidents (such as collisions between vessels). In these cases, the Coast 
Guard responded to requesters that, as the incident was still under 
investigation, material might be protected from release as part of an 
ongoing law enforcement proceeding; the exemptions cited included 7(A), 
which exempts records or information compiled for law enforcement 
purposes to the extent that the production of such records could be 
expected to interfere with enforcement proceedings. The requesters were 
offered the choice of receiving any material available at the time or 
authorizing an extension until the investigation was complete; in these 
cases, requesters asked that requests remain open, pending completion of 
the investigation. 
 

• At VA, 7 of the 10 oldest pending requests (dating from 2003 to 2005) were 
for documents concerning investigations or reviews by the VA Office of 
the Inspector General. For example, one request was for records of an 
investigation of medical research activities at a VA medical center that was 
opened after employees reported that established research procedures 
were not being properly followed. Another was for records regarding 
complaints filed against a health care provider. In these and other cases, 
requesters were informed that the records were not yet releasable and 
cited exemptions, including 7(A). For these 7 requests, VA informed 
requesters that it would keep the requests open until the investigations 
were complete. 
 
The Director of Justice’s Office of Information and Privacy stated that the 
agencies could have simply closed the requests as denials under 
exemption 7(A) and any other applicable exemption (see app. II); she also 
noted that these requests remained open in accordance with the 
requesters’ wishes. 

Requests more than 6 years old may receive low priority. At one agency 
component, a set of old cases remained open because the agency believed 
they were no longer subject to litigation. In accordance with the general 
federal statute of limitations, lawsuits against the United States generally 
are barred after 6 years after the right of action first accrues.48 At Justice’s 
Criminal Division, requests over 6 years old were given lower priority than 
requests for which litigation was deemed likely, and, in some instances, 
the original request processing files were lost. That is, the Criminal 

                                                                                                                                    
4828 U.S.C. § 2401(a). 
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Division was unable to locate the original processing files for 4 requests 
that it had identified as among its 10 oldest pending requests, dating from 
around the early 1990s. (Justice officials later informed us that one of 
these cases was in fact closed and had been incorrectly identified.)49 In 
August 2007, the Chief of the division’s FOIA/Privacy Act Unit (now 
retired) told us that he could not account for the loss, but that the unit had 
recently undergone a move and personnel changes, which might have been 
contributing factors. According to this official, the unit was creating 
replacement files from a tracking database and would then take action to 
close the requests. 

According to its former chief, the FOIA/Privacy Act Unit gave priority to 
avoiding litigation, since lawsuits can generate a significantly increased 
workload and slow down other FOIA processing. For example, according 
to this official, the Criminal Division was then processing over 30,000 
documents as a result of a lawsuit. Criminal Division officials stated that 
because of the magnitude of this task, which was subject to supervision by 
the court and potential sanctions if not timely, it was not practical to divert 
resources to process older cases. 

Although the goal of avoiding litigation is reasonable, the lack of priority 
given to the division’s oldest case files is inconsistent with the 
department’s expressed emphasis on what it termed “an emerging area of 
concern”—the longest-pending FOIA requests that agencies have on 
hand.50 According to Justice, its Office of Information and Privacy (which 
has lead responsibility for providing guidance and support to federal 
agencies on FOIA issues) established as a backlog-related goal the regular 
closure of the 10 oldest FOIA requests pending at eight senior leadership 
offices in the department, for which the office performs FOIA processing. 
According to the department, this served as an example for other agencies, 
some of which followed suit. (Also, in October 2007, Justice issued new 
requirements for all agencies to report on their 10 oldest pending requests 
and 10 oldest pending consultations received from other agencies.) 

Further, although the statute of limitations may prevent requesters from 
filing suit after 6 years, following a practice that avoids applying resources 

                                                                                                                                    
49According to these officials, the case file had been destroyed after the case was closed. 

50Department of Justice, Attorney General’s Report to the President on Executive Order 

13392 (Washington, D.C., Oct. 16, 2006). 
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to cases older than this has the potential effect of increasing the number of 
very old open requests having little prospect of being closed. 

In response to this issue, the Criminal Division’s FOIA/Privacy Act Unit 
began taking action to close the requests that had missing case files, 
according to its former chief. Also, in December 2007, the current deputy 
chief of the Criminal Division told us that an attorney had been detailed to 
work full time on the oldest cases (those dating from 2000 and before); 
according to this official, the Criminal Division had decreased its pending 
list by over 100 cases between September 14 and November 29, 2007. 
However, the division’s improvement plan did not address closing its 
oldest cases, and the division had not established time frames for doing so. 
Although the actions described by the deputy chief, if implemented 
appropriately, should help to address this issue, establishing goals and 
time frames would provide further assurance that attention to this issue is 
sustained appropriately. Without such goals and time frames, the Criminal 
Division risks perpetuating the tendency for the oldest requests to remain 
open indefinitely. 

 
Following the emphasis on backlog reduction in Executive Order 13392 
and agency improvement plans, many agencies have shown progress in 
decreasing their backlogs of overdue requests as of September 2007. 
Specifically, of 16 agencies we reviewed that were able to provide 
statistics, 9 decreased overdue or pending requests, 5 experienced 
increases, and 2 had no material change. However, the statistics provided 
by these agencies varied widely, representing a mix of overdue cases and 
total pending cases, as well as varying time frames. Further, 3 of the 21 
agencies were unable to provide statistics supporting their backlog 
reduction efforts, and 1 provided statistics by component, which could not 
be aggregated to provide an agencywide result. (The remaining agency 
reported no backlog before or after implementing its plan.) Tracking and 
reporting statistics on overdue cases is not a requirement of the annual 
FOIA reports or of the Executive Order. Although both the Executive 
Order and Justice’s implementing guidance put a major emphasis on 
backlog reduction, agencies were given flexibility in developing goals and 
metrics that they considered most appropriate in light of their current 
FOIA operations and individual circumstances. As a result, agencies’ goals 
and metrics vary widely, and progress could not be assessed against a 
common metric. Justice’s most recent guidance directs agencies to set 
goals for reducing backlogs of overdue requests in future fiscal years, 
which could lead to the development of a consistent metric; however, it 

Since Implementing 
Improvement Plans, 
Several Agencies 
Reduced Backlogs of 
Overdue or Pending 
Requests, but the 
Governmentwide 
Picture Is Incomplete 
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does not direct agencies to monitor and report overdue requests or to 
develop plans for meeting the new goals. 

 
Table 8 shows statistics provided by 16 agencies in response to our request 
for numbers of overdue requests before and after the implementation of 
the improvement plans. “After” statistics were as of September 14, 2007 
(except as noted in the table). “Before” (baseline) statistics were generally 
as of about June 2006.51 As the table shows, a few agencies provided 
statistics on pending requests rather than overdue requests. 

Table 8: Statistics on the Change in Numbers of Overdue (or Pending) Requests for 
16 Agencies 

Certain Agencies Made 
Progress in Backlog 
Reduction, While Others 
Faced Challenges 

 
Number of overdue (or pending)a 

requests  Fall/rise 

Agency Baselineb 
As of September 14, 

2007c   Number Percentage 

Fall   

DHS 103,634 73,662  –29,972 –29%

VA 11,794 2,244  –9,550 –81%

Treas 2,147 1,353  –794 –37%

EPA 1,494 932d   –562 –38%

DOI 1,212e 664  –548 –55%

DOE (pending) 575 435f  –140 –24%

AID  462 301  –161 –35%

DOL 443 389  –54 –12%

NRC 30 15  –15 –50%

No material change   

DOC 181 188  +7 <1%

NSF (pending) 5 7  +2 g

Rise   

SSA 67 97  +30 +45%

NASA (pending) 135 337  +202 +150%

                                                                                                                                    
51Baseline dates ranged from February 2006 to September 2006, with two exceptions. 
Justice reported by components, which provided pre-implementation statistics ranging 
from October 2005 to October 2006. The Department of the Interior provided us with 
statistics for February 2007 because it did not track its backlog of overdue requests in June 
2006. Details are provided in table 9. 

Page 47 GAO-08-344  Freedom of Information Act 



 

 

 

 
Number of overdue (or pending)a 

requests  Fall/rise 

Agency Baselineb 
As of September 14, 

2007c   Number Percentage 

ED (pending) 480 689  +209 +44%

State 3,200 3,375  +175 +5%

DOD (baseline differs)h 18,216 23,255  >5,039 —

Source: GAO analysis of agency data. 

Note: Abbreviations are as in table 2. 

aAgencies’ statistics on pending cases are in gray. 

bAgencies provided baseline statistics for various different preimplementation dates; see table 9. 

cExcept as noted. 

dEPA provided number as of September 17, 2007. 

eDOI was unable to provide a pre-implementation baseline for overdue requests, but it was able to 
provide a statistic for February 2007, which is about the midpoint of the period. 

fDOE provided number as of September 1, 2007. 

gNo percentage is provided because the two numbers are too small for a percentage comparison to 
be meaningful. 

hDOD provided pending numbers as a baseline. These statistics indicate that it has experienced a 
rise in overdue requests; the exact number is unknown because the number of overdue requests 
included in the baseline is unknown. However, this number must be 18,216 or less, so the rise must 
be 5,039 or more. 
 

As shown in table 8, since implementing their FOIA improvement plans, 
eight agencies showed significant decreases in their backlogs of overdue 
cases (AID, DHS, EPA, Interior, Labor, the Nuclear Regulatory 
Commission, the Treasury, and VA), and one (Energy) showed decreases 
in pending requests (Energy does not distinguish overdue requests from 
pending requests in its reduction efforts). 

Because of the large numbers of pending and overdue requests that it 
accounts for governmentwide, DHS’s reduction is particularly notable. 
According to its statistics, DHS succeeded in reducing backlog by 29 
percent since June 2006, reducing its overdue requests by almost 30,000. 
DHS officials, including the Deputy Chief FOIA Officer, attributed the 
department’s success to activities performed as part of its improvement 
plan for both 2006 and 2007. For 2006, DHS’s improvement plan goals 
related to backlog reduction included hiring additional personnel, 
implementing operational improvements at CIS, meeting with an 
important requester group (the American Immigration Lawyers 
Association) to discuss file processing and customer service 
enhancements, and establishing a monitoring program under which all 
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DHS components submitted weekly and monthly data to DHS’s Chief FOIA 
Officer. Officials also cited improvements to the department’s Web site to 
assist requesters in properly drafting and directing their requests; 
increased outreach and assistance by the central FOIA office to 
components; formalized employee training programs; and the launch of an 
Internet-based FOIA correspondence tracking and case management 
system for FOIA offices at DHS headquarters, which is to streamline the 
tracking of requests. In addition, DHS’s Deputy Chief FOIA Officer told us 
that she attributes the department’s progress to an increased focus on 
customer service and communication with requesters, as well as efforts to 
streamline FOIA processing using available technologies. 

Also notable is VA’s performance: it reported achieving a backlog 
reduction of over 80 percent from August 2006 to September 2007—a 
reduction of 9,550 requests. This is also significant to the overall backlog 
picture, as VA accounts for significant portions of governmentwide 
requests received and pending (table 7 provides numbers for fiscal year 
2006). VA attributed its backlog reduction to the improvements resulting 
from meeting the milestones that it had set in its improvement plan and 
the increased management emphasis on backlog reduction. VA’s 2006 
improvement goals were to implement quarterly backlog snapshot 
reporting for all components; analyze these snapshots to identify offices 
with significant backlogs; identify the department’s 10 oldest FOIA 
requests and estimated completion dates; and conduct FOIA site visits. In 
its annual report, VA reported meeting these goals, as well as a number of 
goals for 2007, including analysis of backlog and solutions. 

Other agencies did not reduce their backlog of overdue or pending cases: 
two agencies with minor backlog saw no material change, but five 
agencies saw significant increases: 

• Commerce saw a minor increase in its backlog of 7 overdue requests, for a 
total of 188 (Commerce generally receives about 2,000 FOIA requests a 
year). According to Commerce’s Departmental FOIA Officer, the 
department received a large number of voluminous requests in the period 
before September 14, which she said was because of the election year, and 
many of these requests were requests for congressional correspondence 
and correspondence logs. According to this official, because such logs and 
correspondence involve other agencies, such requests require external 
consultation, which can be time-consuming. She also stated that the 
department’s backlog of overdue requests varies from day to day, and that 
by September 30, 2007, it had fallen to 159. For agencies such as  
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Commerce, whose processing rates have fluctuated closely around 100 
percent (see fig. 7), such variations are not surprising. 
 

• NSF’s pending requests rose from 5 to 7 from its fiscal year 2006 report to 
September 14, 2007; NSF processes around 250 to 350 requests per year. 
As these numbers show, NSF does not face major backlog issues. Further, 
when dealing with small numbers that can vary daily, a difference of 2 
between snapshot dates does not provide a meaningful indication of a 
trend. 
 
SSA, State, and Defense saw rises in overdue requests, and NASA and 
Education saw rises in pending requests: 

• Although SSA stated in its fiscal year 2006 annual report that it had 
reduced its backlog by 5 percent, it experienced a rise in its backlog of 
overdue requests by September 2007. SSA officials, including the Principal 
Public FOIA Liaison, attribute this rise to difficulties in migration to a new 
electronic FOIA tracking system, recent loss of experienced staff, and an 
increase in complex requests in 2007. According to these officials, this 
increase in requests occurred because of events that led to heightened 
public interest, such as SSA field office closures. Although SSA is 
expecting to lose more senior staff in 2007, officials hope to reduce 
backlog by streamlining operations and careful management. For example, 
according to agency FOIA officials, SSA is tasking junior-level personnel, 
including administrative and office automation staff, with the 
responsibility of responding to requests from frequent requesters seeking 
routine statistical data, thus allowing senior analysts to work on more 
complex requests.52 
 

• According to FOIA officials at State’s Office of Information Programs and 
Services, the department’s backlog of overdue requests increased because 
of conflicting demands on the staff that coordinate and process FOIA 
requests. For example, staff resources were redirected in response to a 
department priority placed on passport processing. State also reported 
that it experienced an increase in the number of congressional requests for 
documents, the expedited processing of which often competes for the 
same staff. According to the department, it plans to address its backlog 
challenges by efforts to better track and control the FOIA workload.  
 

                                                                                                                                    
52SSA’s goals included reducing its backlog by 5 percent by January 15, 2007, and closing 90 
percent of its 10 oldest cases per year. According to its 2006 annual report, it succeeded in 
reaching these goals by the milestone dates. 
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• Defense attributes most of the rise in its backlog of overdue requests to an 
unforeseen influx of requests received by the Defense Security Service 
(DSS). According to the chief of Defense’s Freedom of Information Policy 
Office, DSS accounts for over 10,000 of Defense’s 23,255 backlogged 
requests. This official told us that these requests are primarily Privacy Act 
requests for background investigation files from individuals who were 
investigated by DSS for security clearances over the past 15 years. 
According to this official, the DSS backlog increased because, among 
other things, personnel security investigation resources were transferred 
from DSS to OPM when OPM assumed the personnel security investigation 
mission in 2005; the increased security awareness within the country since 
the events of September 11, 2001, caused more employers of former 
Defense personnel to ask for security clearance information; and the war 
in Iraq caused a significant increase in the use of cleared contractors for 
critical positions. The chief of Defense’s Freedom of Information Policy 
Office stated that the department plans to modify its FOIA improvement 
plan to address this new backlog.  
 

• NASA saw an increase of more than 100 percent in pending requests from 
February 2006 to September 14, 2007. According to NASA’s Chief FOIA 
Public Liaison Officer, during this past fiscal year, it experienced an 
unexpectedly large increase in FOIA workload because of high-visibility 
incidents that led the public and media to increase their FOIA requests, 
such as an incident involving an astronaut accused of attempted murder, 
foam-related issues with the shuttle tanks, and contracts with NASA’s new 
exploration vehicle. Most of these requests involve information that is 
being considered under civil and criminal proceedings, operational safety 
reviews, and internal controls; as a result, according to this official, they 
required extensive legal reviews concerning the initial release 
determinations. 
 

• Education experienced a 44 percent increase in pending requests from 
June 2006 to September 14, 2007. Education’s improvement plan goals 
included closing its 10 oldest requests by January 2007, as well as 10 
percent of 480 requests that it identified as pending as of June 2006. In its 
annual report, the department stated that it exceeded its 10 percent goal, 
but that it did not close its 10 oldest requests because resources had been 
reallocated to address other unplanned FOIA priorities and workload. In 
addition, the Director of Regulatory Information Management Services in 
the department’s Office of Management told us that the department has 
experienced an increase in pending/backlog FOIA requests because of the 
growing number of FOIA requests seeking responsive documents of a  
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cross-cutting nature, which require substantial time and attention from 
senior personnel.  
 
 
Although the statistics provided by the 16 agencies indicate that many 
agencies have made reductions, the governmentwide picture is not clear 
because the types of statistics varied widely, representing both overdue 
and pending cases and varying time frames. Further, 3 of the 21 agencies 
were unable to provide statistics supporting their backlog reduction 
efforts, and 1 provided statistics by component, which could not be 
aggregated to provide an agencywide result. 

Table 9 shows the variations in the dates of the baseline statistics for the 
agencies. For agencies that provided the number of their overdue cases, 
the dates generally depended on when the agencies first began to collect 
such statistics. Some agencies had collected preimplementation backlog 
numbers as a baseline for their improvement plans, and others planned to 
determine backlog of overdue cases as part of the implementation of their 
plans. For agencies that provided pending statistics, the dates generally 
depended on the systems and processes used to develop the statistics. 

Table 9: Dates of Baseline Statistics for 16 Agencies 

Variations in Statistics 
Tracked and Backlog 
Reduction Goals Prevent a 
Clear Assessment of 
Governmentwide Progress 

Agency Date of statistics provided 

AID  April 18, 2006 

DHS June 30, 2006 

DOC May 5, 2006 

DOD (pending)a September 2006 

DOE (pending) April 2006 

DOI February 2007b

DOL June 2006 

ED (pending) June 2, 2006 

EPA June 14, 2006 

NASA (pending) February 2006 

NRC June 14, 2006 

NSF (pending) September 2006 

SSA June 15, 2006 

State July 1, 2006 

Treas June 30, 2006 

VA August 24, 2006 

Source: GAO analysis. 
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Note: Abbreviations are as in table 2. 

aDOD provided pending numbers for its baseline only; it provided numbers of overdue requests for 
the September 2007 comparison. 

bDOI was unable to provide a preimplementation baseline for overdue requests, but it was able to 
provide a midpoint statistic. 
 

Some agencies provided statistics on backlog of overdue requests, some 
provided numbers of pending requests, and some provided a combination. 
For the four agencies providing only pending statistics, the actual backlogs 
of overdue requests would probably be lower, since overdue cases are a 
subset of pending cases.53 Those providing pending statistics did so either 
because their systems were not set up to track overdue requests, because 
they chose not to distinguish them, or both. For example, according to 
NASA, its current in-house FOIA database is designed to report statistics 
only on open requests and does not distinguish those that are over the 
statutory limit (20 or, in some cases, 30 days). Therefore, NASA provided 
us numbers pertaining to all open requests. On the other hand, Education 
and Energy chose not to distinguish between pending cases and those over 
the statutory limit. Energy explained this decision on the grounds that it 
ensured that all cases were given the same priority and that new cases 
would receive just as efficient a response as old ones. 

Two agencies (Justice and Defense) provided a mix of pending and 
overdue statistics: 

• Justice reported by components, which provided a mix of pending and 
overdue statistics, as well as baselines associated with dates ranging from 
September 2005 to October 2006. Because of this mix, the statistics could 
not be aggregated and directly compared to give a meaningful 
departmentwide result. However, of 28 components, 13 reported 
decreases in overdue or pending cases, 6 reported increases, 7 reported no 
overdue requests, 1 was a new component that had no preimplementation 
 
 

                                                                                                                                    
53The pending figures provide an indication of the probable trend in overdue cases, but 
these trends are probable only. It is possible that an agency could experience an increase in 
pending numbers at the same time as a decrease in overdue requests (if it received a great 
many requests all at once at the end of an otherwise highly productive reporting period). It 
is also theoretically possible that an agency could experience a decrease in pending 
numbers while experiencing an increase in overdue requests; this could happen if an 
agency was unable to close numerous older requests during a reporting period in which it 
otherwise completed processing more requests than it received.  
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history, and 1 component did not provide statistics for the time frames 
requested. 
 

• According to Defense, it had not previously tracked backlog in the sense 
of the Executive Order (that is, overdue requests), and it planned to use 
the September 2007 statistics collected for us as a baseline for future 
tracking. 
 
Similarly, the Department of the Interior could not provide us with a 
preimplementation baseline because it did not track its backlog of overdue 
requests at that time. Interior told us that it has now modified its tracking 
system to allow it to monitor overdue cases in real time. 

Table 10 shows the four agencies for which information was not provided 
or was not sufficient for a clear conclusion. (The remaining agency, SBA, 
did not report a backlog for either June 2006 or September 2007.) 

Table 10: Four Agencies with Missing or Inconclusive Statistics  

Agency  Comment 

DOJ Statistics reported by components could not be aggregated 

DOT Did not provide statistics 

HHS Did not provide statistics 

OPM Did not provide a baseline 

Source: GAO analysis of agency data. 

Note: Abbreviations are as in table 2. 
 

Three agencies did not provide any statistics. Transportation and HHS, 
both of which have decentralized FOIA programs, told us that collecting 
and providing such statistics was not feasible. Transportation stated that it 
would have been extremely burdensome to do so because its operating 
administrations are set up to capture open requests and not overdue 
requests. Similarly, HHS officials told us that the decentralized nature of 
the department’s FOIA operations and the manual processes that are used 
to compile statistics made it impractical to compile the requested data. 

One agency, OPM, did not provide a baseline statistic. It reported 152 
overdue requests as of September 2007, but without a baseline, no 
conclusion on its progress is possible. According to OPM, because it did 
not establish a numerical goal for backlog reduction (its goal was to 
eliminate its backlog of overdue requests), it did not record the number of 
overdue requests as a baseline before implementing its improvement plan. 
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A major reason for this variation in statistics is that agencies did not 
necessarily have systems or processes to record backlog in the sense of 
the Executive Order (requests for records that have not been responded to 
within the statutory time limit); instead, their systems or processes were 
based on recording statistics required for the annual reports, which 
include a count of open requests pending at the end of the reporting period 
but do not include backlog of overdue requests. This challenge is 
compounded for agencies with highly decentralized programs or manual 
processes, for which assembling the statistics, even if they were available, 
is a significant task. 

In addition, the goals that agencies set regarding backlog reduction varied 
widely. In our March 2007 report, we noted that almost all plans contained 
measurable goals and timetables for avoiding or reducing backlog.54 
However, the goals concentrated on a wide variety of targets and metrics. 
For example, some goals and milestones were focused on activities that 
could be expected to reduce backlog by contributing to efficiency, such as 
conducting reviews, setting up monitoring mechanisms, hiring staff, 
conducting training, and making other process improvements.55 Others 
were numerical goals aimed at particular metrics, such as reducing 
processing time; completing a certain percentage of requests within 20 
days; reducing the number of some subset of requests (such as the 10 
oldest cases, those over a year old, cases opened before a particular date, 
or cases at particular components); or reducing the number of pending or 
overdue requests by a certain percentage, to a certain number, or to a 
certain proportion of requests received per year. The goals also covered a 
variety of time frames, so that not all agencies set numerical goals for the 
first reporting period (which ended about 7 months after they began 
implementing their improvement plans), but instead set only process 
goals. 

                                                                                                                                    
54SBA did not set a measurable goal because it reported no backlog of overdue cases. NSF, 
which reported a minimal backlog of overdue requests and a median processing time of 
about 14 days, did not set a numerical goal, but instead included activities to increase 
efficiency. 

55In addition to setting backlog reduction goals, agencies also set goals related to the other 
improvement areas, such as consultation process, customer relations and communications, 
recruitment, use of information technology, improvement of FOIA Web pages, and others. 
We do not address these goals here, although some of them could potentially contribute to 
reducing backlogs of overdue requests by improving efficiency. 
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The reason for this variety of goals and milestones is that Justice’s 
guidance on implementing the Executive Order gave agencies broad 
flexibility in designing their plans. This guidance emphasized that 
identifying ways to eliminate or reduce backlog should be a major 
underpinning of the implementation plans of all agencies that had 
backlogs. However, the guidance allowed agencies to develop goals that 
they considered most appropriate in light of their current FOIA operations; 
it did not prescribe any particular metric for all agencies to use. According 
to the Director of Justice’s Office of Information and Privacy, the guidance 
was intended to provide flexibility to agencies in developing appropriate 
measurements that best fit their individual circumstances. As a result, the 
goals and milestones set by agencies included a wide variety of different 
aims and measures. 

In recent guidance issued to implement the Attorney General’s 
recommendations for improving FOIA implementation,56 Justice directed 
agencies to develop backlog reduction goals for fiscal years 2008 to 2010.57 
The guidance directs agencies to estimate the number of requests they 
expect to receive during each fiscal year and to set goals both for the 
number of requests they intend to process and for the number of requests 
pending beyond the statutory limit (backlog) at the end of each fiscal 
year.58 According to the Director of Justice’s Office of Information and 
Privacy, this guidance was aimed at ensuring the continuation of the 
improvement process begun by the Executive Order. This guidance 
continues the flexible approach set in earlier guidance, in that it gives 
agencies freedom to set goals that they consider appropriate and realistic 
to their own circumstances. 

The Director of the Office of Information and Privacy also stated that by 
directing agencies to establish these goals, the office intended to establish 

                                                                                                                                    
56The Attorney General’s recommendations were included in his June 1, 2007, report to the 
President, Department of Justice, Attorney General’s Report to the President Pursuant to 

Executive Order 13392, Entitled “Improving Agency Disclosure of Information” 

(Washington, D.C., June 1, 2007). In accordance with Sec. 4(a) of the Executive Order, the 
report includes recommendations for improving agency FOIA administration. 

57Justice later updated the reporting templates provided in this guidance: Department of 
Justice, Modified Templates to Use When Submitting Backlog Reduction Goals for Fiscal 

Years 2008, 2009, and 2010, FOIA Post, October 16, 2007.  
See http://www.usdoj.gov/oip/foiapost/2007foiapost18.htm. 

58Agencies were also asked to provide estimates and corresponding goals related to the 
numbers of administrative appeals for each fiscal year. 
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a core definition for what is being tracked and to encourage agencies to 
begin focusing on this metric. However, the guidance does not direct 
agencies to modify their existing improvement plans or to otherwise 
develop strategies, plans, or milestones to achieve these new goals, which 
are in addition to the specific goals set in their improvement plans. The 
guidance also does not direct agencies to track and report the actual 
number of requests pending beyond the statutory limit. Without such 
planning and tracking, agencies may face challenges in achieving the 
reductions envisioned. Neither the public nor the agencies could 
effectively monitor progress unless agencies put in place processes and 
systems that allow them to track and report their backlogs of overdue 
requests. 

 
The annual FOIA reports continue to provide valuable information about 
the public’s use of this important tool to obtain information about the 
operations and decisions of the federal government. However, the value of 
this information depends on its accuracy. In some cases, agencies were 
not able to provide assurance that their information was accurate and 
complete. It is important for agencies to ensure that they have appropriate 
procedures and internal controls, so that agencies and the public have 
reasonable assurance that FOIA data are reliable. 

Some of the challenges that agencies face in processing FOIA requests 
include the need to review and redact sometimes large volumes of 
responsive records, to consult with other agencies or confer with multiple 
organizations, and to provide predisclosure notifications to information 
submitters. These practical challenges provide some insight into the 
reasons why backlogs can develop and grow, as well as an appreciation of 
the need for sustained attention to ensure that backlogs do not become 
unmanageable. For example, in one agency component, the pressure to 
avoid litigation, while ensuring that some newer requests were responded 
to promptly, led to a situation in which very old cases may remain open 
indefinitely. Establishing goals and time frames to close such cases could 
help avoid this result. The challenge to agency management is to 
determine how to apply finite resources to respond to the multiple and 
sometimes competing demands placed on their FOIA programs. 

The progress that many agencies have made in reducing backlog suggests 
that the development and implementation of the FOIA improvement plans 
have had a positive effect. However, in the absence of consistent statistics 
on overdue cases, it is not possible to make a full assessment of 
governmentwide progress in this area. Justice’s latest guidance on setting 

Conclusions 
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backlog reduction goals is a step toward developing such statistics, 
although it does not explicitly ask agencies to track and report them. 
However, on the principle that “what gets measured gets managed,” the 
chances of agency success in achieving reductions could be increased if 
they monitor and report statistics on their backlog of overdue requests, as 
well as develop plans for achieving their goals. Such reporting would 
further the aim of the statute and the Executive Order to inform citizens 
about the operations of their government and the FOIA program in 
particular. 

To help ensure that FOIA data in the annual reports are reliable, we are 
recommending that the Administrator of General Services ensure that 
appropriate internal controls are put in place to improve the accuracy and 
reliability of FOIA data, including processes, such as checks and reviews, 
to verify that required data are entered correctly. 

To help ensure that FOIA data are reliable, we are recommending that the 
Secretary of Housing and Urban Development ensure that appropriate 
policies and procedures are put in place to improve the accuracy and 
reliability of FOIA data, including procedures to ensure that all FOIA 
offices use tracking systems consistently and that information is entered 
accurately and promptly. 

We previously made a recommendation to the Department of Agriculture 
regarding the reliability of FOIA data at the Farm Service Agency; we are 
making no further recommendations at this time because the department 
has improvement efforts ongoing that, if implemented effectively, should 
help ensure that required data are entered correctly. 

We are also recommending that the Attorney General take the following 
actions: 

Recommendations for 
Executive Action 

• To help ensure that its oldest requests receive appropriate attention, direct 
the Criminal Division to establish goals and time frames for closing its 
oldest requests, including those over 6 years old.  
 

• To help agencies achieve the backlog reduction goals planned for fiscal 
years 2008, 2009, and 2010 and to ensure that comparable statistics on 
backlog are available governmentwide, direct the Office of Information 
and Privacy to provide additional guidance to agencies on (1) developing 
plans or modifying existing plans to achieve these goals and (2) tracking 
and reporting backlog. 
 

Page 58 GAO-08-344  Freedom of Information Act 



 

 

 

We provided a draft of this report to OMB and the 24 agencies included in 
our analysis for review and comment. All generally agreed with our 
assessment and recommendations or had no comment.59 Seven agencies 
provided written comments: AID, Energy, EPA, GSA, Homeland Security, 
Justice, and OPM (printed in apps. III through IX). The Department of 
Veterans Affairs provided comments by e-mail. In addition, the 
Departments of Commerce, Defense, the Interior, Justice, and State 
provided technical comments by e-mail or letter, which we incorporated 
as appropriate. 

In written comments from the Department of Justice, the Director of 
Justice’s Office of Information and Privacy provided additional 
information on its planned actions related to our recommendations (see 
app. VIII), and in later contacts, the department confirmed that it generally 
agreed with our findings and recommendations. The Director described 
actions that the department has taken to help agencies achieve the 
backlog reduction goals planned for fiscal years 2008, 2009, and 2010. The 
Director also stated that Justice intends to issue further guidance to 
agencies, which will encourage agencies both to ensure appropriate 
planning to meet their backlog reduction goals and to reduce the age of 
their oldest requests, as well as provide additional requirements for 
reporting on backlogged requests. 

In addition, the Director provided information on actions that the Criminal 
Division has taken to ensure that the oldest requests receive appropriate 
attention. She stated that her office has been advised by the FOIA Office of 
the Criminal Division that it has established goals and time frames for 
closing its oldest requests and that the likelihood of litigation is no longer 
a consideration for prioritizing requests older than 6 years (see app. VIII). 

The Administrator of General Services concurred with our findings and 
recommendations and stated that the administration has developed and 
implemented an automated tracking system, providing it with internal 
control of the data. In addition, the Administrator stated that GSA had 
increased the FOIA staff, resulting in more checks and reviews to verify 
that data are entered correctly (see app. VI). 

Agency Comments 
and Our Evaluation 

                                                                                                                                    
59Thirteen agencies indicated by e-mail or letter that they had no comments on the report: 
the Departments of Agriculture, Education, Labor, HHS, HUD, Transportation, and the 
Treasury, as well as NASA, NRC, NSF, OMB, SSA, and SBA. 
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Three agencies provided written comments describing additional actions 
taken in regard to overdue requests: 

• The Director of the Department of Homeland Security’s GAO/OIG Liaison 
Office concurred with our findings and recommendations and described 
actions taken by the department to continue to decrease the number of 
overdue requests, actions taken by CIS to expedite FOIA processing, and 
the priority given to departmentwide guidance (see app. VII). 
 

• The Assistant Administrator and Chief Information Officer of the 
Environmental Protection Agency described actions that the department 
has taken to ensure that it continues to decrease the number of its overdue 
requests (see app. V). 
 

• The Director of the Office of Personnel Management stated that the office 
did not dispute our statement that it had not established a backlog 
baseline, and added that since the audit was completed it has established 
backlog reduction goals and determined a baseline for overdue requests 
(see app. IX). 
 
Two agencies provided written comments agreeing with the information 
presented on their FOIA programs: 

• For the Department of Energy, the Director of the Office of 
Management/Chief Freedom of Information Officer provided comments 
(see app. IV). 
 

• For the Agency for International Development, the Assistant Administrator 
of the Bureau for Management provided comments (see app. III). 
 
Finally, the GAO Liaison of the Department of Veterans Affairs provided e-
mail comments agreeing with the information presented on the 
department’s FOIA program. 

 
As agreed with your office, unless you publicly announce the contents of 
this report earlier, we plan no further distribution of this report until 30 
days from the date of this report. At that time, we will send copies of this 
report to the Attorney General, the Director of the Office of Management 
and Budget, and the heads of departments and agencies we reviewed. 
Copies will be made available to others on request. In addition, this report 
will be available at no charge on our Web site at www.gao.gov. 
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If you or your staff have questions about this report, please contact me at 
(202) 512-6240 or koontzl@gao.gov. Contact points for our Offices of 
Congressional Relations and Public Affairs may be found on the last page 
of this report. GAO staff who made major contributions to this report are 
listed in appendix X. 

Sincerely yours, 

 

 

Linda D. Koontz  
Director, Information Management Issues 
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Appendix I: Objectives, Scope, and 
Methodology 

Our objectives were to (1) determine the status of agencies’ processing of 
Freedom of Information Act (FOIA) requests and any trends that can be 
seen, (2) describe factors that contribute to FOIA requests remaining open 
beyond the statutory limits, and (3) determine to what extent agencies 
have made progress in addressing their backlogs of overdue FOIA requests 
since implementing their improvement plans. 

To determine the status of agencies’ processing of FOIA requests and any 
trends, we analyzed annual report data for fiscal years 2002 through 2006. 
Our intended scope was the 24 agencies covered by the Chief Financial 
Officers Act, plus the Central Intelligence Agency (herein we refer to this 
scope as governmentwide). To gauge agencies’ progress in processing 
requests, we analyzed the workload data (from fiscal year 2002 through 
2006) included in the 25 agencies’ annual FOIA reports to assess trends in 
volume of requests received and processed, median processing times, and 
the number of pending cases. All agency workload data were self-reported 
in annual reports submitted to the Attorney General. 

To provide assurance that the data reported in the annual reports were 
reliable, we interviewed officials from selected agencies and assessed the 
internal controls that agencies had in place for ensuring that their data 
were complete and accurate. Our strategy for assessing data reliability was 
to assess agencies on a 3-year rotational basis. In both fiscal year 2006 and 
fiscal year 2007, we selected the Social Security Administration and the 
Department of Veterans Affairs for assessment because they processed a 
majority of the requests governmentwide, as well as eight additional 
agencies. To ensure that we selected agencies of varying size, we ordered 
the remaining agencies according to the number of requests they received 
(from smallest to largest) and divided the resulting list into sets of three; 
we assessed the first member of each set last year and the second of each 
set this year. 

This year, in addition to the Social Security Administration and the 
Department of Veterans Affairs, the following agencies were selected for 
assessment: the Departments of Homeland Security, Housing and Urban 
Development, Justice, and Transportation, as well as the Agency for 
International Development, the Central Intelligence Agency, the 
Environmental Protection Agency, and the General Services 
Administration. We also chose to revisit the Department of Agriculture, 
which we assessed last year, because we had determined that we could 
not be assured that data from a component, the Farm Service Agency, 
were accurate and complete. Thus, we planned to assess a total of 11 
agencies in fiscal year 2006. We performed assessments at 10 of these 
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agencies; we did not assess the Central Intelligence Agency because it did 
not provide information in response to our requests. 

As a result of these assessment efforts, we omitted 4 of the 25 agencies 
from our analysis: the Central Intelligence Agency, the General Services 
Administration, and the Departments of Agriculture and Housing and 
Urban Development. We eliminated the Central Intelligence Agency, 
because without its participation, we were unable to determine whether it 
had internal controls ensuring that its data were accurate and complete. 
We eliminated the General Services Administration and the Departments 
of Agriculture and Housing and Urban Development because they did not 
provide evidence of internal controls that would provide reasonable 
assurance that FOIA data were recorded completely and accurately, or 
they acknowledged material limitations of the data. As a result, our 
statistical analysis for this report was based on data from a total of 21 
agencies’ annual reports. Table 11 shows the 25 agencies and their 
reliability assessment status. 

Table 11: Data Reliability Assessment Status for Agencies Reviewed 

Agency Abbreviation
Data reliability 
assessment 

Assessment 
date

Agency for International 
Development  

AID Reliable  2007

Central Intelligence Agency CIA Did not participate; 
reliability not assured 

—

Department of Agriculture USDA Reliability not 
assured 

2006, 2007

Department of Commerce DOC Not assessed —

Department of Defense DOD Reliable 2006

Department of Education ED Reliable 2006

Department of Energy DOE Not assessed —

Department of Health and 
Human Services 

HHS Not assessed —

Department of Homeland 
Security 

DHS Reliable  2007

Department of Housing and 
Urban Development 

HUD Reliability not 
assured 

2007

Department of the Interior DOI Reliable 2006

Department of Justice DOJ Reliable  2007

Department of Labor DOL  Reliable 2006

Department of State State Not assessed —
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Agency Abbreviation
Data reliability 
assessment 

Assessment 
date

Department of the Treasury Treas Not assessed —

Department of Transportation DOT Reliable 2007

Department of Veterans Affairs VA Reliable  2007

Environmental Protection 
Agency 

EPA Reliable  2007

General Services 
Administration 

GSA Reliability not 
assured 

2007

National Aeronautics and 
Space Administration 

NASA Reliable 2006

National Science Foundation NSF Reliable 2006

Nuclear Regulatory 
Commission 

NRC Not assessed —

Office of Personnel 
Management 

OPM Not assessed —

Small Business Administration SBA Reliable 2006

Social Security Administration SSA Reliable  2007

Source: GAO. 
 

To describe factors that contribute to FOIA requests remaining open 
beyond the statutory limits, we analyzed case files for the 10 oldest 
pending requests at selected agencies and discussed these cases and the 
reasons they remained open with agency officials. We also interviewed 
agency officials regarding the factors they considered most relevant for 
their agencies. 

To determine to what extent agencies made progress in addressing 
backlogged FOIA requests since implementing their improvement plans, 
we analyzed the improvement plan progress reports included in the fiscal 
year 2006 annual reports of the 21 major agencies whose internal controls 
we evaluated as sufficient in order to determine whether the agencies met 
their 2006 backlog reduction milestones. In order to determine whether 
agencies made a reduction or an increase in backlogged cases, we 
analyzed statistics provided by the agencies on their backlogs at different 
points in time. We discussed the information in the progress reports and 
backlog statistics with agency officials to determine their views on the 
reasons for backlog increases or decreases, as well as their progress on 
their improvement plans. 

In addition, we reviewed the requirements for reporting progress 
contained in the Executive Order, implementation guidance from the 
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Office of Management and Budget and the Department of Justice, other 
FOIA guidance issued by Justice, and our past work in this area. 

We conducted this performance audit from May 2007 to March 2008 in 
accordance with generally accepted government auditing standards. Those 
standards require that we plan and perform the audit to obtain sufficient, 
appropriate evidence to provide a reasonable basis for our findings and 
conclusions based on our audit objectives. We believe that the evidence 
obtained provides a reasonable basis for our findings and conclusions 
based on our audit objectives. 
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Exemptions 

The act prescribes nine specific categories of information that are exempt 
from disclosure. 

 

Exemption number Matters that are exempt from FOIA 

(1) (A) Specifically authorized under criteria established by an Executive Order to be kept secret in the interest 
of national defense or foreign policy and (B) are in fact properly classified pursuant to such Executive 
Order. 

(2) Related solely to the internal personnel rules and practices of an agency. 

(3) Specifically exempted from disclosure by statute (other than section 552b of this title), provided that such 
statute (A) requires that matters be withheld from the public in such a manner as to leave no discretion on 
the issue or (B) establishes particular criteria for withholding or refers to particular types of matters to be 
withheld. 

(4) Trade secrets and commercial or financial information obtained from a person and privileged or 
confidential. 

(5) Interagency or intra-agency memorandums or letters which would not be available by law to a party other 
than an agency in litigation with the agency. 

(6) Personnel and medical files and similar files the disclosure of which would constitute a clearly unwarranted 
invasion of personal privacy. 

(7) Records or information compiled for law enforcement purposes, but only to the extent that the production 
of such law enforcement records or information 

(A) could reasonably be expected to interfere with enforcement proceedings; 

(B) would deprive a person of a right to a fair trial or impartial adjudication; 

(C) could reasonably be expected to constitute an unwarranted invasion of personal privacy; 

(D) could reasonably be expected to disclose the identity of a confidential source, including a state, local, or 
foreign agency or authority or any private institution which furnished information on a confidential basis, 
and, in the case of a record or information compiled by a criminal law enforcement authority in the course 
of a criminal investigation or by an agency conducting a lawful national security intelligence investigation, 
information furnished by confidential source; 

(E) would disclose techniques and procedures for law enforcement investigations or prosecutions, or would 
disclose guidelines for law enforcement investigations or prosecutions if such disclosure could reasonably 
be expected to risk circumvention of the law; or  

(F) could reasonably be expected to endanger the life or physical safety of an individual. 

(8) Contained in or related to examination, operating, or condition of reports prepared by, on behalf of, or for 
the use of an agency responsible for the regulation of supervision of financial institutions. 

(9) Geological and geophysical information and data, including maps, concerning wells. 

Source: 5 U.S.C. § 552(b)(1) through (b)(9). 
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constitutional responsibilities and to help improve the performance and 
accountability of the federal government for the American people. GAO 
examines the use of public funds; evaluates federal programs and policies; 
and provides analyses, recommendations, and other assistance to help 
Congress make informed oversight, policy, and funding decisions. GAO’s 
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