B. SENATE DEBATE AND VOTES, MAY 30, 1974;
S - PAGES S9310-89343 - . . ¢

AwvEnpMmENT 0F FrREEDOM OF INroRMATION Act &

The Prusiing Orriorr. Under the previous order, the Senate will
now -proceed to-the consideration of S. 2543, which the clerk will state

by title. - o : _ .
THe assistant legislative clerk read the bill by title, as follows:
v A bill-(8. 2548) to amend section 552 of-title V; mdn#mn States. Code; commonly
known 4s the Freedom of Information Act. " o SRR -
"The Senate.proceeded to consider the bill, which had been reported
from the Committee on the Judiciary with an amendment to strike out
all after the enacting clause and insert: o
. That (a) the (fourth sentence of section 552(a)(2) of title 5, United States Code,
is deleted and-the following substituted in lisu thereof: “Each agency shall main-
tain and make available for public inspection and copying current indexes pro-
viding identifying information for the public as:to any matter-issued, adopted, or
promulgated after July 4, 1967, and required by this paragraph to be made avail~
gble or published: Each.agency shall publish, quarterly or more frequently, each.
index 'unless it determines by -order published in the, Federal Register that the
publication would be unnecessary and impracticable, in which case the, agency, shafl
nonetheless.provide copies of such index on request at a cost comparable to that,
charged had the index been published.” . . e
-.(b).(1) Section 552(a) (3) of title 5, United States Code, is amended to read as
follows: .. - ., ... o . I . L ) .
. “(3) Except with respect to:the records made available under paragraphs (1) and
(2) of this subsection, each agency, upon any: request for records which reasonakbly.
describes sueh: regords . and -which is made in accordance with published ‘rules.
stating the.time, place; fees, and procedures to be followed, shall make the rec
promptly available to any person.”.. o . ) - c .
.(2) Bection 552(a) of such.title 5'is amended by redesignating paragraph (4) as.
paragraph. (5) and by inserting immediately after paragraph (3) the following new
aragraph : e e e e . i
2 (4) AWV In order to carry out the provisions of this section, the Director of the
fice of Management and Budget shall promulgate regulations, pursuant ta,
notice and receipt of public. comment, specifying a uniform. schedule of: fees ap-
plicable to all agencies. Such-fees shall be limited to reasonable standard charges for,
document;search:and duplication and provide recoyery of only the direct costs of.
such-seafeh and duplication. Documents may be furnished without charge or-aa
educed charge where the agency determines that waiver or . reduction. of the fee,
s in. the public interest because furnishing the information can be considered -as
primarily benefiting the general public..But such fees shall:ordinarily not be
charged whenever—: .. B VR P . i
< ‘(1) the person requesting the records is an indigent individual; . . .. f
:#(ji) such fees would amount,in the aggregate, for a request or series of related.
equests, todess than $35 -~ .. PR o Lo
“(iii) the records requested are nopfound;or . ., L .. T Sy
““(iv) the records.located are determined by the agency to.be exempt from: dis-

v

_clésure, under subsection (b). .

“B) (). On .complaint, the district.court.of the United States in the ‘district-in’
ch-the.complainant resides, or has his principal, place of business, or in which.
he agency records are situated, or in the District of Columbia, has jurisdiction.to.
njoin the agency from withholding agency records and to.order the production of

2
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is hecessitated by such: factors as the volume of Tequests, the volume of records
involved, and the dispersion and transferof suchrecords, and with the
| Writing of the Attorney” General, the time Limit prescribed in clause (i) for initial
determinations may by regulation be extended with respect to specified types of
fecords of specified componients of such agency so as not o ex 4
fays” Any-such certification shall be effective only for periods of fifteen monthg
following publication thereof in the Federal Register. ~ =
_*(G) I uniusual circumstances as specified in this sibbparagraph’ the time limits
prescribed pursuant to subparagraph (A), but not thoge prescribed pursiant to
subparagraph (B), may be extended by written notice to ‘the-requester-setting:
forth the reasons for such extension and the data on which a determination is
expected to be dispatched. No such notice shall specify a date that would resuls
in an extension for more than 10 days. As used in this subparagraph, “Unusual
‘circumstances’ means; But only to the extent reasonably necessary to the proper
processing of the particular request— : ,

“(i) the need to search for and collect the H.o@cmm,ﬁom records from field facilitiés

br other mmn.w_o:m.ramﬁm.gmﬂlpao Separate from' the office processing the request;

any agency records improperly withheld from the complainant. In such a case the
ooww_mmmv&w consider e%@ ﬁmgmm%am novo, with such in camera examination of the
requested records as it finds appropriate to determine whether such records or
any part thereof may be withheld under any of the exemptions set forth in sub-
section (b) of this section, and the burden is -on the agency to sustain its action.
“(ii) In determining whether a document isin fact specifically required by an
Executive-order. or statute to be kept secret in the ws&mﬁmm@ of .bm?eu.&. Qmwh_mumm or
foreign'policy, a court may review the contested doctiment in camera, if it is unable
to resolve the matter on the basis of affidavits and other information submitted by.
fthe parties. In conjunction with its in camera examination, the court may consider
#urther argument, or an ex parte. showing by the Qo«\mgsmb& in explanation
-of the withholding. If there has been filed in the record an affidavit by the head of
“the agency certifying that he has personally examined the documents withheld .
.and has determined after such examination that they should be withheld under
" -the criteria established by a statute or mwoozﬁ:\m\cwmmu referred to in subsection
-(b) (1) of this section, the court shall sustain such withholding unless, following its
“in camera examination, it finds the withholding is without a-reasonable basis ﬁﬁ%a
ssuch eriteria. . : .
mcmwmvd Notpwithstanding any other provision of law, the defendant shall serve
:an_answer or otherwise plead® to any complaint made undet. this subsection
within forty days.after the service upon the United States attorney of the pleading
n which such complainit is made, unless the court otherwise directs for good

cause shown. .

d if so, whether they should nevertheless be made

mo.cwnvoro%aﬁ&w8.35,6;& appropriate deletions;
nsultation, which shall be conducted with all practicable
‘ g a substantial interest in the determination of
€ components of the agency having substantial
in, in order to resolve novel and difficult questions of
law or policy; and - : L : .
““(iv) the death, resignation, illness, or unavailability due to exceptional circum-
tances that theageney could not reasonably foresee and control, of key personiel

wommmmmuﬁmwompmwm&&wm&g processing the request and who would ordinarily be
eadily available for such.duties, o o : .

“(D) Whenever Practicable, requests and appeals shall be processed more
apidly than required by the time periods specified under (i) and (i) of sub-

and trial or for argument at the earliest practicable date and expedited in-every!
- N&;«wwmv The court may assess against the United States reagonable attorney feey
and other litigation costs reasonably. incurred in-any case undér- this section :
which: the ‘complainant has ‘substantially- prevailed.’ In exereising -it§ . diserpti
under this paragraph, the court shall consider the vw.umm.m&.o ‘thé”public, if any
deriving from the case, the commereial benefit to the complainant mﬂ& the natur
of ‘his-interest in the records sought, dnd-whether the @oﬁﬁﬂmﬁ@ ﬂﬂ,g&.&w
of the records sought had a reasonable basis in law. - L s
‘" “(F) Whenever records are ordered by the court to be made available unde
his section, the court shall on motion by the complainant find whethér th

" withholding of such records. was. without reasonable basis in-law_and ‘whig
federal  officer or employee was responsible for the ﬁggwmﬁm.owwmoum.maa
fifidings are made, any officérs or employees named:in the-eomplainant s motio
shall. be personally served a copy of such motion and shall have 20.days in ‘whick

. to respond thereto, and shall:be afforded @Fdﬁﬁoéﬁbﬁ%.do.v@&mma”Eﬂ thi
court. If such findings are made, the court-shall, upon consideration of the Tecoin
mendation: of the agericy, direct that an appropriate official of the agency vk
employs such responsible officer or employee suspend .such officer or employe
Wwithout pay for a period of not more ww.mb.@c days or take other appropriat
isciplinary or corrective action against him, . - ) o
Emmmmmw wwuﬂawo event’ of Boﬁcoavmmgom with the order of the court, -the distrief
court may punish for contempt the responsible ‘eraployee, A@s@ in the case o

R

swaiver of H.mmﬁ_ww%aoamaswmm.. ’ ‘

M(E) An agency may by regulation transfer part of the number of days of the

jime imit prescribed in (A)(ii) 6 the time limit preseribed in (A) (). In the event
'such & transfer, the provisions of paragraph (C) shall apply to the time limits

(=3
a4 request to any agency for records under paragraph (1), (2), or (3) of this sub~
section shall be deemed to have exhausted his administrative remedies with respect
0 such request if the agehcy fails to comply with the applicable time limit pro-
sion of this paragraph. If the-Government can show exceptional circumstances
xist and that the agency is exercising due diligence in re i

iniformed service, the responsible- member.’”, . =~ T RO
~..,~ﬂmawﬁmﬂeﬁow.mme3 “of ﬁ.ﬁﬂ 5, United States Code, is mamb@m ;U%.wm%b@,ﬁ. th
end thereof the’following new paragraph: .. A L

= H(E) A.E.,Hmowm pm%@w, dm%ﬁ.”.wbmx ‘request for -records made ‘under: paragrap.
¢ r (3) of this subsection, shall— - o

nc.m Mvwvm%ﬂumawbo within ten mm%m, Amwom.babmvmmgﬁm%m\ mcvnm%mvmﬁnhwmmfvw@
. holidays) after the: receipt "of any:such request whether ‘6 comply with su
.- request and shall immediately notify the person ‘making: mzow.ﬁm.mﬂem@wm.um c}
_deterrination and ‘the reasons therefor, and of the right of such person 0 appéil

agency to comply with a

, the records shall be made promptly available to such person
ki i i i equest for records under
€s or positions of each person

follows: . . . = o .

“(1) ‘specifically required by an Executive order or statute to be kept secret
1 the interest of national defense or foreign policy and are in fact covered by
h-order or statute;”,. . . R ) .
b) Section 552(b) of title 5, United States Code, is amended by adding at the
id'the following “Any reasonably segtegable portion of a record shall be pro-
Vided "o’ any -person requesting‘such record after deletion of the portions which
rexemapd-underthis subsection.’”... . e ) : s
£0. 3. Section 552 of title 5, United States Code, is amended by adding at the
theredf the following new subsections: ¢ onded by adding at the

¢ad of the agency any adverse détermination; and - - L o

a ato %Wmvw ake a mmdmm.Eme&moW with respect; to- such appeal _within twenty .m,s

{ekcepting Saturdays, Sundays, and legal public holidays) after ‘thereceipt of si
- appeal. If on appeal the denial of the request for records ~m.5.éw&.@..o~:@§,& uph
the agency shall notify the person making such request-of the provisions for jud

‘feview of that determindtion under paragraph (4) of this subsection. .
4(B).Upon the written certification by the head of ‘an agency. setting forth i
detail bi: personal findings that a regulation of the kind specified in this paragra)
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- (d) On or before March 1 of each calendar Year, each agency shall submit a
report covering the preceding calendar year to the Committee on the-Judiciary
of the Senate and the Committee on Government Operations of the House. of
Representatives, which shall include— : ’ . -

- “(1) ‘the number.of determinations made by such agen

: . cy. ot to comply with
requests for records made to such agency under subsection %

a) and the reasons for

each such determination; :

‘“{2). the number of appeals made by persons under subsection (a) (6), the result
of such appeals, and the reason for the action upon each appeal that results in a
denial of information; ‘ , B

- %(3) the names and titles or positions of each person responsible for the denial

of records requested under this section, and the number of instances of partici-
pation for each; .

. “(4) a copy of every rule made b
“(5) the total amount of fee
able under this section; :
© “(8) a copy of every certific
() (6) (B) of this section; and L .
- “(7) such other information as indicates efforts to administer fally this section
The Attorney General shall submit an annual report on or before March 1 of each’
calendar year which shall include for the prior .calendar year a listing of the
humber of cases arising under this section, the exemption involved in each case,
the disposition of such case, -and the cost, fees, and penalties: assessed under
Subsections (2)(3) (B), (F), and (G). Such report. shall also include degcription
of the efforts undertaken by the Department of Justice to encourage agency
compliance with this section. : V ) .
- ‘“/(e) For purposes of this section, the term ‘agenicy’ means any agency defined in
section 551(1) of this.title, and in addition includes the United States Postal
Bervice, the Postal Rate Commission, and any other authority of the Government
Mm the Mdaﬁma States which is a'corporation and which receives any appropriated -
funds.” " ) ~ .

Szmc. 4. There .Hm hereby authorized to be mﬁﬁwovimﬁwm such sums as Bm.%,, be

necessary to assist in carrying out the purposes of this Act and of section 552 of
* title 5, United States Code. - , . .

Sec. 5. The amendments madeé by this Act shall take effect.on the ninetieth
day beginning after the date of:enactment of this Act. o
- Mr. Kennepy. Mr. President, I ask unanimous consent that Mr;
Thomas Susman and Mrs. Hank Phillippi, of the staff of the Subcom-
mittee on Administrative Practice and Procedure, Mr. Al Friendly
and Mr. Al From, of the staff of the Committee on Government
Operations, and Mr. Paul Summit and Mr. Dennis Thelen, of the
stafl of the Committee on the Judiciary, be accorded the privilege of
the floor during the consideration of this measure. - . . :
- . The Presipineg Orricer. Without objection, it is so ondered.
~ Mr. Kennepy. Mr. President, I yield myself such time as I may
use.

.ﬂpmmswmeonﬁﬁo:rad&%mmgdmm%mmﬂé@w?ﬁ Woﬁm ago
that: , , 4 :

.QmmboSS%mmSvmmrmm ?,m; droOobmaacﬂobvaogﬁmdg mmg to receive
information and ideas. ,,;

Continued the Court, . . o
This right to receive information and ideas is fundamental for our free society:

- An important objective behind the Freedom of Information Act:
passed by Congress in.1966, is to give concrete meaning to one aspect
of this right to receive information—the right to-receive information
from the Federal Government. This is no meager right. The processes’
of Government touch almost every aspect of our lives, every day. From

the food we eat to the cars we drive to the air we bréathe; Hﬁmm&.&

y such.agency w.am&%umagm section; o
s collected by the agency for making records avail-

ation wm.ouE._mp&mm by such agency under subsectio

.

~ operations—clearly an open G

inspection or copying. Remedies
regulation, policy, or decision can
not published as required, and any
tion can go to court to require discl
tains exceptions to the general man
ters such as
advice memoranda, personnel an
: section makes clear that the Fre
only

the act ““is not authority to withhold information from Congress.”

dgencies constantly monitor and regulate and control. Our Govern-
~ment is the biggest buyer and the biggest spender in the world. Tt
taxes and subsidizes and enforces: And it generates tons-of paperwork
as 1t goes about its business. ‘ ‘ . :
_ The Freedom of Information Act guarantees citizen access to Gov-
ernment information and provides the key for unlocking the doors to a
vast-storeroom of information. The protections of the act thus become
protections for ‘the public’s right to receive information and ideas.-
And the accomplishments of the act become fuller implementation of
the first amendment of the Constitution. . -

~ There is another significant purpose behind the Freedom of In-
formation Act, perhaps best stated by Justice Brandeis when he wrote:

: (. .T«U:.&w.% is justly commendable as a remedy for social and industrial disease.
Sunlight is be the bést disinfectant, and electric light the most effective’

said to’
policeman, - : .
Chief Justice Warren echoed this recently when he said that secrecy
s the incubator for corruption.” We have seen too much secrecy in’
the past’few years, and the American people are tired of it. Secret
bombing of Cambodia, secret wheat deals, secret campaign contribu-
tions, secret domestic intelligence operations, secret cost overruns,
secret antitrust settlement negotiations, secret White House spying
t overnment is more likely to be a re-
sponstve and responsible Government. And the Freedom of Informa-
tion Act is designed to open our Government. .
_Finally, the Freedom of Information Act is basic to the maintenance
of our democratic form of government. President Johnson said on’
signing the FOIA that—

A Democracy works best when the
security of the nation permits.

The people can judge public officials better by knowing what they
are doing, rather than only by listening to what they say. But to know
what Government officials are doing, the people must have access to

eir orders, their instructions, their deliberations,
! e Freedom of Information Act provides an avenue
to public access. to the records of Government, Through these records
the public can -better judge, weigh, -analyze, and scrutinize the ac-
tivities of public officials, making sure at every turn that Government
s being operated by, of, and for the people. And that Government is
fully accountable to the people.

The Freedom of Information Act contains three basic subsections.
The first sets out-the affirmative obligation of each Government agency
to make information available to the public, with certain information -
to be published-and other information to be made available for public
are provided for noncompliance: No
affect any person adversely if it is
person improperly denied.informa-
osure. The second subsection con-
datory rule of disclosure, for mat-
properly classified information, trade secrets, internal ,

d investigatory files. The third sub- s
edom of Information Act authorizes

as specifically stated” in the exemptions and that

14
1

people have all the information that the

withholding ¢
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--I thifik that it is important to point out that the act attempts to.
strike' a proper balance between disclosure and nondisclosure, pro-
viding protection for information where legitimate justification is.
present. Congress has circumseribed narrowly the boundariés -of;
- jJustifiable withholding in the act’s exemptions. Agencies have no
discretion to withhold information that does not fall within one of:
those exemptions. It is equally clear, however,.that agencies have -a
definite obligation to release information—even where withholding:
may be authorized by the language of the statute—where the public,
imterest lies in disclosure. Congress certainly did not intend the exemp-~
tions of the Freedom of Information Act to be.used to prohibit dis-
closure of information or to justify automatic withholding. This is &
- frequent misunderstanding, ‘shared by many Government, officials
who insist on citing the act as forbidding release of requested informa-
tion in specific cases. In fact, the exceptions to required disclosure-are:-
only permissive and mark the outer limits of information that may be
withheld. . . R o .
The Freedom of Information Act grew out of.the efforts of a special;
House subcommittee and the Senate Subcommiittes on Administrative
Practice and Prosedure in the mid-1960’s. The Administrative Proc
dure Act had attempted to open up Government records in 1946, but
it failed to provide any remedy for wrongful withholding of informa-~
tion. 1t required persons seeking information ‘to be “properly &nd
directly concerned,” and it allowed administrators to withhold i
formation where ' secrecy was required “in the public interest” or
where it was considered “confidential for good cause found.” - With,
- support and encouragement by the press, Congress, in 1966, enacted
the Freedom of Information Act guaranteeing the public an enforceable
right to Government records in the broadest sense. , :
Shortly after I took over as chairman of the Administrative Practics
Subcommittes, we undertook a review of agency practices and court
decisions under the Freedom of Information Act. We found that rany’
agencies had not yet brought their regulations and procedures int
line with the requirements of the act, but we concluded that addition:
time would be useful to allow them to come into compliance, befor
looking to legislative proposals to change the still-new law. Many o
the areas of the act where language was considered unclear or am<
biguous were being interpreted by the courts, and we believed that/
the development of a body of case law on the act would be & usefulr
predicate to any legislative attempt at clarification. . )

- In 1972'a House subcommittee conducted extensive hearings on th
operation of the Freedom of Information Act and concluded that ther
were major gaps in the law through which agercies were able to justif
unnecessary’ delays, to .place unreasonable obstacles in the way o
public access, and to obtain undue withholding of information. Th
final report of the House' Government Operations Committee describe
the failure of the act to realize fully its lofty goals because of agenc:
antagonism to its objectives. - , T .
- When Congress passed the Freedom of Information Act, it issued
tule of Government thiat.-all information with some valid exception
was ‘to- be made available to the Américan people—mno question:
asked. The exceptions—intended to safeguard vital Defense and Sta

secrets, personal privacy, trade secrets, and the like—were only perm :

.mﬁavuoﬁBmw&@ﬁoﬁ.Srgg _mosvﬁ@mmoﬁpigmbﬁow agency was
supposed to lean toward disclosure, not withholding. v
~-Dut most of the Federal bureaucracy already set n its Ways never

got the message. They forgot the y are the servants of the people—the
people are not their servants. S .

* Agency officials appeared and actually testified under oath that
they had to balance the Government’s rights against the people’s
rights.. The, Government, however, has no rights. It has only limited
power delegated to it from we, the people.

. Last year, my Subcommittee on Administrative Practice and
Procedure began its efforts to define the loopholes in the Freedom of
Information Act and to design legislation to close them. After exten-
sive hearings, I introduced S, 2543, which focused on the procedural
obstacles to timely access to Government information. Through
.m&uooEEwSmm and full committee consideration, we amended and
mproved some of the sections of the bill. And on May 8 the Judiciary
Committee unanimously ordered the bill reported, as amended.
.S, 2543 makes a number of changes in the present Freedom of
Information Act. Liet me riefly outline all of the changes made by
the bill,'and then discuss in greater detail what I consider to be some

of its most significant provisions.

" First. Indexes. Under present law, indéxes of agency opinions;
policy statements, and staff manuals must be made available to the
public. To increase the availability of these indexes, S. 2543 requires
their publication unless it would be ‘“unnecessary and impractical.”
his' should especially increase their availability to libraries, which
lay a vital role in making information widely available to the people.
Second. Identifiable records. Under present law a request must be
made for “‘identifiable records.” Since some -agencies have used this
equirement to evade disclosure of public information, S. 2543 requires
nly that the request “reasonably describes” the records sought.
. Third. Search and copy fees. Each agency presently sets its own
chedule of fees without review or supervision. Exaggerated search
harges and extravagant charges for legal review time can provide
flective obstacles to public access to Government information. S. 2543
equires the Office of Management and Budget to set uniform fees,
hich will only cover direct costs of search and duplication, eliminating
ny possibility of padded fees or charges for peripheral services. These
@mmwgmvwvo waived or reduced under specific circumstances sef, out
e hill. :
. Fourth. Venue. The bill establishes alternate concurrent venue for
reedom of Information cases in the District of Columbia, which has
uilt up a special expertise in such cases, .
Fifth. Expedition and appeal. Freedom of Information cases are
der present law to be expedited in the trial court. The bill adds
; congressional intent that expedition of Freedom of Information
ases extends to the appellate level also.
- Sixth. In camera and de novo review. Presently de novo review with

in p@EmE, inspection of documents is allowed in all cases except where
withholding 1s justified as being in the interest of national defense
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wmﬁwﬂma.gwﬁwpb&mmgb&?ﬁmﬂopgmg judicial review to all areas,
including those involving classified documents. Specific procedures
are set out in the bill for courts to follow where classification ‘decisions
are reviewed. e

Seventh. Attorneys’ fees. S. 2543 would allow recovery from the
Government of attorneys’ fees where the plaintiff in a Hreedom of
Information action substantially prevails and where recovery would
be in the public interest. The bill contains criteria to govern the court’s
award of these fees. : .

Eighth. Answer time in court. The Government presently has 60
days to respond to & complaint in the Federal District Court. Private
parties have 20 days. The bill would expedite the Government’s
response time, allowing 40 days for its answer. The court. may grant
mmw extension of time, or may shorten the response time, for good cause
shown. . :

Ninth. Sanction for withholding. S. 2543 adds a new government
accountability provision whereby if the court in a freedom of informas-
tion case, after a hearing, finds the withholding to have been without
a “‘reasonable basis in law,” the official responsibile can be disciplined
or suspended by direction of the courts for up to 60 days. This should
eliminate many of the cases where.obstinate officials disregard the
law in order to minimize embarrassment to the agency.

Tenth. Administrative deadlines. S. 2543 sets deadlines for agency
handling of freedom of information requests: 10 days for the initial
reply and 20 days on appeal. It sets up a certification procedure for
extraordinary cases—where a large magnitude of documents subject
to numerous requests are widely disbursed geographically—allowing
30 days for the initiak answer time. And it provides that 10 days may

- be added to either the reply or appeal time if “unusual circumstances,”

as narrowly defined by the bill, are presented.

Eleventh. Exemption (b)(1). In its only amendment of a substan-

tive exemption in the FOIA, S. 2543 makes clear the duty of a court
reviewing withholding of classified material to determine whether g
claim based on national defense or foreign policy is in fact justified
under statute or executive order. Thus the court will mot take an
official’s word for the propriety-of the classification, but will look to
the substance of the information to see if it had been properly classified.

Twelfth. Responsible officials. The names and positions of all
government officials responsible for denying freedom of information
requests are required by S. 2543 to be noted in denials and reported
annually to the Congress. This supplements the sanctions section in
encouraging personal accountability on the part of government officials
who would withhold information. ~ - :

Thirteenth. Segregable records. S. 2543 adds a new provision' to
the act stating that if exempt portions of requested records or files
are severable, they should be severed—or deleted, as the case may
be—and the nonexempt portions disclosed. M any courts are requiring
this now, and the bill emphasizes the desirability of this approach in

providing specifically that courts may order disclosure of :Huowmﬁﬁ\w: :

of files or records as well as entire files or records.

Fourteenth. Reporting. S. 2543 requires annual re orting of agency ‘
handling of freedom of information requests to Congress. Specific -

information useful to the oversight functions:of Congress in. assessing
implementation of the bill and the act is required in the report.
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Fifteenth. Agency definition. The bill expands the definition of
agency under the Freedom of Information Act to include the Postal
Service, and Government corporations, such as the National Railroad
Passenger Corporation. i

Sixteenth. Authorization. S. 2543 contains language authorizing

- appropriations for such sums as may be necessary to assist in carrying

out agency freedom of information activities, although it is expected
that funds will be appropriated only for special or supplemental
agency activities and not for the routine processing of requests.

- Seventeenth. Effective date. S. 2543 will become effective 90 days
after enactment, to give the agencies time to adapt their internal
procedures to the requirements of the new law.

H<:. President, T would now like to focus on some of the most
significant portions of the bill we are considering today and elaborate
on the purposes and objectives of the legislation in those areas.

One of the key provisions is the new subsection 552(a)(4) (F)
proposed by the bill. Under this subsection if the court determines
%mﬁ@m.@&ﬁ,& employee or official responsible for wrongfully with-
holdirig information from the public has acted without a reasonable
basis in law; it may order the employee or official be disciplined or

- suspended from employment up to 60 days. Specifically, the subsection

reads as follows:

Whenever records are ordered by the court to be made available under this
section, the court shall on motion by the complainant find whether the with-
holding of such records was without reasonable basis in law and which Federal

are made, the court shall, upon consideration of the recommendation of the
agency, direct that an appropriate official of the agency which employs such

The Freedom of Information Act has been in operation for almost
7 years, but one of its great failures is that it does not hold Federal
officials accountable for withholding information reéquired by theMact
to be made public. The only mechanism for enforcing the mandates
of the Freedom of Information Act has been for individuals to g0
to court for an injunction, on a case-by-case basis, with great cost
and delay. This is an expensive and not always an effective approach.’
The sanction is intended to encourage administrators responsible
for carrying out the Freedom of Information Act to make sure that
their actions faithfully carry out the terms of that law. o
ﬁrmw.ugg Attorney General Richardson observed i our hearings

3 , , :

The problem in wm.ow&s.m the public more access to official Mmmougmaob is not
statutory ‘but administrative.

He indicated that— .
" The real need is-not to revise the act extensively but.to improve compliance.

That is precisely why we included this sanction in S, 2543.
' There are three problems to which this new accountability provision
addresses itself: where officials refuse to follow clear precedent, forcing
a'requester to go to court 'despite the clarity of the disclosure require-
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‘ment in the. specific- case; where officials deny recuests without
bothering to inform themselves of the mandates of the law ; and where
obstinacy provides the obvious basis for the official’s refusal to disclose
information. Let me provide some examples, both from our hearing
record and from the subcommittee’s day-to-day involvement with
agencies on FOI problems. . - - - :

. Mr. Mal Schechter, a senior editor of Hospital Practice magazine,
provided the subcommittee with an egregious example of agency han-
dling of his freedom of information requests. He had for several years
been attempting to obtain from the Social Security Administration
access to medical survey reports done on nursing homes and other
medical facilities recelving Federal payments under medicare.
Mr. Schechter finally brought legal action under the Freedom of
Information Act, and the district court here in the District of Columbisa
granted him access to 15 reports on nursing homes in the Washington:
metropolitan area. The Government did not, appeal. :

_ The safe assumption would have been that the next time Mr. Schech-
ter asked for access to a medical survey report, it would be made
promptly available to him; this was not the case. For in response to
his next request for similar documents, the Social Security Adminis-
tration refused access and stated that they did not acquiesce in the
opinion of the court. Mr. Schechter had to go to court again. - :

. The situation. is epidemic in the area -of requests for information
which the Government considers “confidential” but which is neither
commercidl nor financial. While the language of the fourth exemption
of the Freedom of Information Act may on its face have been slightly
ambiguous on this point, numerous courts have unanimously held
that for information which does.not constitute trade secrets to.be -
withheld under this exemption, the information must be both con-
fidential and commercial, or both confidential and financial. Agency -
refusals to acquiesce in this clearly ‘correct judicial interprétation
have been frequent, but in light of the clarity of the case law on the
subject the earlier position on this issue could no longer be considered
as having a reasonable basis in law. o S

. One of our witnesses, Mr. Peter.Shuck, told of a lawsuit brought to
obtain access to Agriculture Department inspection reports on meat
processing plants. His suit was successful and the Government did
not-appeal. About a year later, however, USDA refused to turn over.
similar reports to another requester, alleging that they were exempt,
from disclosure under the FOIA. Only after Mr. Shuck’s attorney
intervened on behalf of this second requester did the USDA release
reports, . . o
. If the persons responsible for the decisions in the nursing home and
meatb inspection cases knew that their actions the second time around
might have resulted in the imposition of administrative sanctions by
a Kederal judge, their responses would likely have been different.
Access would have been expedited, and réesort to the ~courts un-
necessary. . . R o
- Inisome circumstances agency officials refuse access.to information
merely because they do not want it released, -and they practically
dare the requester to bring them to court. One example from our hear-
ing will suffice to illustrate this problem.- L S
. Pursuant. to statute the Office of Economic ‘Opportunity must

+

-are sub
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‘Prepare an annual report. A report for fiscal 1972 was prepared prior
to- the decision by the administration to dismantle OEO, but the
Teport was not submitted to Congress and was not released. Two
individuals requested and were denied access to the report. They filed
suit under the Freedom of Information Act. ,
- The required disclosure of this document was so clear that the
Justice Department took the position it would not defend ORO in
court on the question of access to that report. Where the law was
clear, and their lawyers wouldn’t even defend them, OEO officials
nevertheless persisted withholding the report until the last moment
in court. If the responsible officials at OEQ knew that their actions
could result in the imposition of-administrative sancti ons, perhaps the
«citizens requesting the information would not have had to wait so
long for a final adjudication of their rights.
.--In one instance, an agency official refused access to documents
because he did not think they ought to be made available to the
requester, although during & subsequent review it became clear that
~this official had not even considered application of the Freedom of
Information request. In another, an agency lawyer articulated.the
‘basis for refusing access to records thusly: the material requested was
-written before 1967—so the act would not apply, he surmised—and
the requester had not given any reason why he needed the information.
These are cases that would likely not have arisen if the sanctions
provision had been a part of the law at that time. : :
. The concept of administrative sanctions for the nonperformance of
-2 Federal official’s ‘duties is not -a new one, nor is the concepl. of
,.ﬂmgo&obp.bm,_ a Government official for noncompliance with disclosure
laws. : :
Under title 5 of the Code of Federal Regulations, a Federal employee
can be reprimanded or suspended without the benefit of a hearing.
That sanction applies to a wide range of derelictions ranging from
insubordination to tardiness to failure to follow work regulations.
Under the adverse action procedures-an employee may be suspended
or more than 80 days or removed from his job. Although a hearing is
required, it is not held until after an employee is removed. An adverse
action is used where it is determinéd that the .employee should be
disciplined or removed for the efficiency of the service. And under the
conflict of interest regulations’ an employee who is involved in an
activity that may give the appearance of conflict and that may affect
: ) be administratively re-

public confidence in the Government may
assigned without a hearing or right of review.
"“The administrative sanctions section of S. 2543 provides only that
if a Federal judge has found the . withholding of a document was
‘without reasonable basis in law, the responsible employee—after being
given notice and a hearing to present his own:defense—may be subject
to certain sanctions in the discretion of the judge. The recommendation
of the agency involved, as to the appropriate sanction, is to be taken
into_account. This is certainly more protective of a Government
-employee’s rights than those in existing Civil. Service regulations.
Here, only officials or employees who. have clearly wviolated the law

subject to sanctions—not too great a penalty for guaranteeing the
;public’s right to an open Government. L : ‘ T
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Fifteen States have penalties for violation of their freedom of infor-
mation of public records statutes. Most of these penalties are criminal
in nature and charge the violating official with & misdemeanor. A list
of the State laws with a brief description of the penalties they provide
appears in the committee report on S. 2543 at page 63. .

In a recent case in the.New York Federal district court, a court
ordered imposition of a $5,000 sanction against a party to private
litigation who obstructed the discovery of information by the adverse
party under the Federal Rules of Civil Procedure. The concept of
mmposing sanctions to guarantee a right of access to information is
thus not a novel one in the law, - B

The administrative sanctions contained in S. 2543 will create an
incentive to Government administrators to withhold information
from the public only when the Freedom of Information Act specifically

exempts disclosure. Without such a sanction the act will remain &
Tight without an effective remedy. : :

Now I would like to turn to another important feature of S. 2543,

‘which is reflected in two provisions of the bill. That is the strong
statement against commingling of exempt with nonexempt materials

in order to prewent disclosure of the latter, and against withholding
records where deletions would as well serve the “purposes of the

-exemption under which they are withheld. Section 552(a)(4) B) @)

provides that the court shall in Freedom of Information Act actions
“consider the case de novo, with such in camera examination of the
requested records as it finds appropriate to determine whether such
records or any part thereof may be withheld under any of the exemp-
tions set forth i subsection (b) of this section, and the burden is'on
the agency to sustain its action.” -
 Furthermore, a new sentence is added to- section 552(b) ‘stating:
‘Any reasonably segregable portion of a record shall be provided to any person
requesting such record aiter deletion of the portions which are exempt under this
section. . ‘ : :
Taken together these provisions are intended to require agencies,
and courts, to look at the information requested—not the -title of
the document or a restricted-access stamp or the fact that the record
is in a file marked “Confidential” or “Investigation”—to. determine
whether the information should be released- under the Freedom of
Information Act. T k R
When I originally introduced S. 2543 in October 1973, the néw
sentence sdded to section 552(b) would have read as follows: }
If the deletions of names or other identifying characteristies of ‘individuals
would prevent an inhibition of informers, agents, or other sources of investigatory
‘or intelligence information, then records otherwise exempt under clauses (1) and

(7) of this subsection, unless exempt for some other reason under this subsection,

shall be made available with such deletions.

During subcommittee consideration of the legislation it became
clear that it would be desirable to apply this deletion principle to other
exemptions. For example, deletion of names and identifying char-
acteristics of individuals would in some cases serve the underlying
purpose of exemption 6, which exempts “personnel and medical files
and similar files the disclosure of which: would constitute a_clearly
unwarranted invasion of privacy.” Deletion of formulas or statistics
or figures may also in many cases entirely fulfill the purpose of the
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fourth exemption, designed to protect “trade secrets and commercial
or financial information obtained from a person and privileged or
confidential.” Thus the objectives and purposes of these exemptions,
as well as of exemptions (1) and (7), could equally be served by
selective deletions while the basic document or record or file could
otherwise be made available to the public. .

- It-is upon this background that the new language in the Freedom
of Information Act must be read. The Association of the Bar of the
City of New York, in its recent report on freedom of information
legislation, indicated its conclusion that the deletion or “savings
clause’” is “in its original form one of the most significant proposed
amendments of the FOIA. It seems very important,”’ stated. the
association, ‘‘that this deletion concept be included in any final
amendment, and be expanded to cover other reasons for nondisclosure
and all exemptions.” This is precisely what we had in mind, Mr. Presi-
dent, in amending the original language. As stated in the committes

-Teport, page 32:- -

The amended language is intended to encompass the scope of this original
proposal but to apply the deletion principle to all exemptions.
~ With the new provisions it should be clear that ‘there can be no
blanket ¢laim of confidentiality under any of the exemptions. In
connection with this objective, S. 2543 proposes specifically to reaffirm
the discretion of the courts through in camera inspection, to examine
each and eveéry element of requested files or records. The Senate
report: in this respect cites with approval the type of procedure set
out'in the District of Columbia Court of Appealsin the case of Vaughn
against Rosen, requiring the Governmens to sustain its burden of
justifying its withholding of each element of a‘contested file or record.
That procedure is consistent with our intent that only parts of records
which are specifically exempt may be withheld from public disclosure.

_This should result in maximum possible’ disclosure and is consistent

with the original congressional purpose in enacting the Freedom of
Informiation Act. o , .
‘This new requirement is also consistent with most judicial pro-
nouncements in Freedom of Information Act cases, although un-
fortunately some courts are not adhering to the principle under some
éxemptions. The new langauge in S. 2543 should extend this deletion
principle to all cases, involving all exemptions. As one court observed,
“it is a violation of the act to withhold documents o the ground that
parts are exempt and parts nonexempt.” “Suitable deletion may be
made,” said the court. In another case the court found that the
legislative history of the Freedom of Information Act “does not
indicate . . . that Congress intended to exempt an entire document
merely because it contained some confidential information.” And
another court said that “identifying details or secret matters can be
deleted from a document to render it subject to"disclosure.”’ _
When the Freedom of Information Act, as amended, refers to
disclosure of “any part” of a record or to “any reasonably segregable
portion of a record” this is intended to provide for release of the
record after deletion of the names of informers or sources of informa~
tion formulas or financial information, confidential investigatory tech-~
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s
legislative history of the act and the case la
to provide the basis for those exemptions, .
principle can-be applied and measured.

where S. 2543 would strengthen the public’s right to Government
information. These involve .
classification decisions,
- sponses to information re
* of fees for handling Freedom of Information Act requests
ing recovery of attorneys’ fees in successful co
Before January 23, 1973, it was generally thought that the'de novo
review required in Freedom of Information Act cases by section 552 (a)
(8) of the act applied to documents withheld under all nine exemp-
tions, and that contested documents under all exemptions could bé
exarmined in camera by a court deciding whether withholding was
justified. On that day, however, the Supreme Court handed down its
decision in Environmental Protection Agency against Mink, in which
Congresswoman Patsy Mink was attempting to obtain documents
relating to the effect of the proposed Amchitka atomic test. The
Supreme Court, upholding nondisclosure, held that where information
is claimed to be required by Executive order to be kept secret in the
interest of National Defense and Foreign Policy, the Freedom -of
Information Act does not permit an attack on the merits of the
classification decision. Thus where the document requested on itsface
bears a classification marking, in camera review serves no. useful
purpose. , . : o
S. 2543 addresses both aspects of the Mink decision—the review-
ability of classification decisions in freedom of information cases and’
the related matter of in camera inspection of records in the course
of such review. Under the amended exemption (b)(1), courts must
determine whether documents in issue are “in fact covered’ by an
Executive order or statute in the interest of national defense or
foreign policy. In order to make this factual determination, the courts
will have discretion to examine the contested documents in Canada.
-The bill sets out some procedures to guide judicial review of the
propriety of withholding classified documents. Tn making its factual
determination, the court must first attempt to resolve the matter
on the basis of affidavits and other information submitted by the
parties. If it does decide to consider the documents in: camera, the
court may consider further argument by both parties, may take -
forther expert testimony, and: may in some cases of a particularly
sensitive nature entertain an ex parte showing by the Government.
This ex parte showing would represent an exception to.the normal
judicial procedures: Although it may be requested frequently by the
Government in order to gain some advantage over ifs opponent in.
court, I do not believe that courts should initiate such a procedure
lightly. It .should be used only in the most exceptional cases, perhaps.
where the court determines that involvement of plaintiff’s counsel
©in that aspect of the case would itself pose a threat to national
security.. If the head of the agency imvolved, and this means g
commission chairman, cabinet official or independent_agency admin-
istrator, files an affidavit with the court certifying that he has
personally reviewed the contested documents and finds them properly

setting firm time deadlines for agency re-

, and allow-
urt actions. .

and - the like, depending on the exemption involved. The
w construing it is adequaté
against which this deletion -
I would like to take a few minutes to mention some other aress
providing meaningful judicial réview of

quests, and eliminating abuses in the charging’
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withheld under the standards of the ‘applicable Executive order, then
the court must resolve whether, in its view, the determination by-
the agéncy head is in fact reasonable or unreasonable. .

~ That affidavit should specify which information be required to be
kept secret and the reasons for this conclusion. The Court can then
order disclosure of the material if it finds the withholding to be
“without a reasonable basis under the order of statute.

. Clearly, Mr. President, the classification system is noted more for
its abuses than for its protection of legitimate Government secrets.
In May 1973 the House Government Operations Committee issued
a report on Executive classification of information that concluded
that there has been “widespread overclassification, abuses in the use.
of classification stamps, and other serious defects in the operation.
of the security classification system.” The committee found the
existing classification order inadequate in many respects and thus.
projected continuing problems in this area.

When he issued a new Executive order on classification in March;
1972, President Nixon acknowledged the ‘widespread abuses raging:
under the existing classification process. Let me quote from President:
Nixon’s statement on the issue: :
_..Unfortunately, the system of classification which
States has failed to meet the standards of an
allowing t00 many papers to be classified for
which have been imposed on classification authority have proved unworkable,
and classification has frequently served to conceal bureaucratic mistakes or to.
prevent embarrassment to officials and administrations. ‘ -

In our subcommittee hearings last spring retired Air Force security-
analyst William Florence observed that— v

There is abundant proof that the false philesophy of classifying information,
in the name of national security is the source of most of the secrecy evils in the-

executive branch. .

- .Mr, Florence then listed what he
commonly used for classifying informat
this list for my colleagues:

First, newness of the information;

Second, keep it out of the newspapers;

« Third, foreigners might be interested ; . :

Fourth, do not give it away—and you hear the old cliche, do not.
give it to them on a silver platter; . .

~ Xifth, association of separate nonclassified items ;

Sixth, reuse of old information without declassification ;
- Seventh, personal prestige; and .
- Bighth, habitual practice, including clerical routine.
- This sentiment was echoed and the list expanded somewhat by
retired Rear Adm. Gene LaRocque, who observed in testimony on_
the House side that for the vast majority of classified information,
the reasons for classification are: o

To keep it from other military services, from civilians in their o

civilians in the Defense Deparfment, fro
from -Congress. .

has evélved in the United
open and democratic society,,
too long a time. The controls

considered the reasons most,
ion, and I would like to read.

Wi service, from,
m the State Department, and of course, .

It is therefore crucial that there be effective judicial review of execu~

tive branch classification decisions if the most far reaching barricade

of unjustified secrecy in Government is to be Penetrated. S. 2543 is.
review. :

designed to provide just such effective judicial
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) .?poﬁw% problem which this bill addresses itself to, Mr. President,

s that of undue delays in agency handling of Freedom: of Information
requests. Time and again our witnesses from the private sector decried
the unreasonable and unnecessary delays that are involved in agency
responses to requests for information under the act. Our record abounds .
with. example upon example where a request was followed by periods -
of long silence, with the first word back from. the agency often unre:
sponsive. Earlier this spring my Subcommittee on Administrative -
Practice and Procedure opened oversight hearings on administration
of the Freedom of ITnformation Act at the Internal Revenue Service,
and we continued to find delays endemic in that agency’s process.
Clearly legislative restrictions and guidance are necessary to meet this
kind of problem : e . o o
S. 2543 establishes time deadlines for the m&bﬁﬁmﬁmﬂg rmﬂ&_.bm :
“of Freedom of Information requests. It requires agencies to determine
‘within 10 working days whether to comply with a request, and gives
them an additional 20 days to respond to an appeal or'any ‘denial of
access at the initial stage. Agencies can by regulation shift time from
: - the.appeal to the initial reply period, but would have to do.this across
= the board, not selectively ‘as to types of documents. L
. Where there are specific types of documents in large quantities,
subject to numerous requests, spread geographically, then the bill
provides for a certification procedure allowing the agency 30 days fo
the. initial response time: This is to be ‘considered an exceptional
procedure, and I believe that our use in the Senate report of “th
Immigration and Naturalization Service example best illustrates the.
committee’s intention with regard to this section. INS processes an
average of 90,000 formal requests for records‘each year, seeking access
: 1o 1.or more of the 12 million individual files dispersed and frequently
i transferred between 57 widely scattered service offices and- 10 Federal
, records centers. Few other agencies will be able to rival this example;
but then few other agencies should be allowed to take advantage of this
special certification process. = - L o
Under S. 2543 an agency may, by notifying the requester, obtain:a .
: limited extension for a period not to excsed 10 days of either the initial
8 or appellate time limits—but not both. If the agency has certified a
- longer period of time for its initial Tesponse as to records sought,
PR then no additional time extension may be obtained for thie period;
Mr. President, I recognize that the sections of the bill Imposing
-, deadlines might be subject to abuse by the pmmmommm because they dre
" - not airtight. And history has convineed,us.that whenever there are
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how delays in agency responses to press requesfs can particularly
{rustrate the operation of the Freedom of Information Act from iis
© perspective. A new provision is included in the law to promote ex-
. Pedited handling of any requests which is “accompanied by a sub-
stantial showing of a public interest in a priority determination of the
equest.”” I believe that this will assist the press in its efforts to obtain
Government information. It should also assist others who have a
. “special need for expedited handling of their request, such as workers
~or public interest groups requesting information relating to health
and safety. The Federal Energy Office set a good example by providing
- for the answering of press requests within 24 hours whenever possible.
 There are two firnal matters I would briefly mention before con-
_cluding my remarks. First is the provision in the bill relating to user
tharges ‘that may be imposed by agencies under the Freedom of
Information Act.” Under it the Office of Management and Budget is
0 promulgate regulations, subject to notice and comment, speeifying
o uniform schedule of fees applicable to Freedom of Information
“Adt requests. These are to be limited to “reasonable standard, charges
for document search and duplication,” thereby establishing a ceiling
-and preventing agencies from imposing burdensome and unreason able
fees as barriers to the disclosure of information which should otherwise
‘be forthcoming. o :
Ageiicies could not under the biil charge for professional time used
0" review requested records or to sanitize documents before releass.
8. 2543 also allows documents to be furnished without charge or at a
gduced rate where the public interest is best served thereby. And
hig public intorest standard, spelled out generally in the legislation,
is to Be liberally construed. ‘ o ;
Setond, the bill authorizes discretionarv assessment of attorneys’

o

e w,w.:pm osts ‘against the QonﬂﬁEmwd where the ooﬁﬁyﬂwma. sub-

i

stéantially prevails. This would mrgmbmdo‘mwyoﬁﬁw major obstacle to

ormation- Act. S. 2543 sets out four criteria for courts to use in de-
termining whether t6 award fees in & given case. The‘amount of fees
arded’ will, ‘of course, also be influenced by application of these
criteria. The bill does not state precisely how costs or fees are to be
méasured, but courts should look ‘to the prevailing rate on attorneys’
fees, for example, rather than solely to whether the gpecific attorney
involved is from Wall Stréet or a public interest. law firm.
“The- effective date of this legislation will be 90 days, from the date
of eriactment. T hope that agencies will not plan to wait until the Tast
ossible moment before implementing this new legislation, since its
basic principles have been proposed and debated for over a year, and
similar meastre passed the House over 2 months ago. Provisions
sich as those relating to in’ camera inspection and attorneys’ fees
-should be applied to cases already filed before the effective date,
incé- these are not dependent on' any prior agency preparation or
- public notice for implementation. .
" Mr. Presiderit, the Freedom of Information Act has already opened
substantial access for the public to Government files and records.
Under the act citizens have been able to obtain nursing home reports,
aeat inspection reports, statements of Justice Department intent on

- :The press often has special problems with its bmma to-obtain infor-
mation in a timely manner, and testimony at our hearings reflected
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proposed mergers, AEC reports on nuclear generator safety; civil
rights compliance documents, 1RS agents’ manuals, FBT counter~
intelligence program guidelines, FHA appraisal reports, and a largs
number and variety of other documents reflecting what the Govern-
-ment is doing and how it is doing it. o -

Even now, however, with the law on the side of the American.
public, it is still an uphill battle with the Government agencies and
their deeply inured. penchant for secrecy. There are blatantly un~
necessary delays and purposeful frustrations. o e

There are outrageous fees. There is nitpicking over identification
and there is bargaining over exemptions. There are lengthy.and costly
court fights. And with each new request the entire process often has to
be repeated. : S

This is not the intent of the Freedom of Information Act. This is.
not what is meant by citizens’ access in an open government.

The amendments presented in my bill today will give the people
of this country more than just a foot in the agencies’ doors—it will
provide them with the necessary tools to break down the traditional
bureaucratic barriers of secrecy, and to gain access to what is granted
them by the Freedom of Information Act.

I urge the Senate’s adoption of this important legislation.

Mr. Hruska. I yield myself 5 minutes on the bill. CoC

Mr. President, I ask unanimous consent that David Clanton, a
member of Senator Griffin’s staff, be allowed the privilege of .the, floor
during the debate and vote on the pending measure. _ ‘

The Presiping Orricer. Without objection, it is so ordered.

Mr. Hruska. Mr. President, freedom of information is basic to the
democratic process. The right of the citizen to be informed about the
actions of his government must remain viable if a government of “the
people is to exist in practice as well as theory. It is elementary that
the people cannot govern themselves if they cannot know the actions.

~of those in whom they trust to carry out the functions of Government,

. Yet, it is also elementary that the welfare of our Nation and that of -

- its citizens may require that some information in the possessiciiof the

Government be held in the strictest of confidence. For example, the

individual’s right of privacy requires that personal information.
collected and held in the files of Government agencies under census.
reporting laws, income tax reporting laws, criminal investigations,
and other activities, be protected from disclosure. Indeed, Senator
Ervin and I have introduced bills dealing with criminal justice in~
formation systems, the primary purpose of which is to.insure.that
this type of information is not disclosed to the public or to any persons:
not directly engaged in apprehending and prosecuting an offender.
Likewise, ‘information which directly bears on delicate negotiations
with foreign nations or on the maintenance of our national defense
must not be_exposed for all the world to.see, to the prejudice of .our
national position or our national integrity. o L

The Freedom-of Information Act, enacted in 1966, H.ooowbwmom,ﬁ:w ’

competing interests in disclosure and confidentiality. It attempted to-
balance and protect all the interests, yet place emphasis on the fullest.
responsible disclosure. That act imposed on the executive branch ‘an.
-affirmative obligation to provide ‘access to official information thai

1

previously had been long shielded from public view. Under ‘that act,,
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an agency must comply with a ‘citizen’s request for information unless
1t can show that competing interests, such as the right of privacy or
the national defense, require the information to. remain confidential.

- It'is my understanding that, by and large, the balancing of com-
Deting interests codified in the Freédom of Information Act has proven
successful. However, experience with the administration of the act

-indieates-that some changes are necessary. As the Committee on the
&s&ﬁwﬁﬂ.%ozﬁm in reporting on this bill: "~

The primary obstacles to the act’s faithful implementation by the
executive branch have been procedural rather than substantive.

* In short, the problem lies not with the substantive provisions of the
act but with its administration. The real need is to improve compliance
with the disclosure provisions we already have on the books.

. To this end, S. 2543, as amended, has been reported favorably by
the Committee on the Judiciary: It is designed to remove the obstacles
to full and faithful compliance with the sict. Its basic purpose is to
facilitate more free and expeditious public access to the information the
act obligates the Government agencies to disclose. 4 _ ‘

‘The Presiping OFricer. The Senabor’s 5 minutes have expired.
Mr. Hruska. I yield myself an additional 5 minutes. .

. The provisions of the bill have already been discussed. The basic
%@@mﬁwmm.& the bill that I believe deserve elaboration are the following:
¢ First. The bill expedites public access to Government information
v%.w@mcﬁ.bm Government agencies to repond to requests for informa-
fon within specified time periods. It is .a difficult task to. draw the
deadline at the most appropriate point: If too much time is granted,
there is the possibility that the requester’s access to government
records may be delayed. On the other hand, if the time limits are too
rigid, Government agencies, in a spirit of caution to insure that

personal rights and other interests are served, will be forced to. deny
Tequests for information that might with more study be granted.
In short, time limits that are too rigid, too inflexible will be counter-
productive to the interests in affording citizens the greatest amount of
access to information that individual rights and good Government
will permit. A R _

- I believe that the time limit provision of this bill walks the fine line.
It imposes reasonable time limits under which an: agency must respond

- to a request but permits the agency to extend the time for certain

. compeiling reasons. For example, an agency could get an extension

. of time if the records requested are dispersed and cannot be located
- within the time limits

| Imposed or if the request is for a voluminous
imount of records which must be located and reviewed. In my view,
this provision is responsive to the needs of both the Government
agencies and the public. . o

- Second. S. 2543 insures the integrity of the classification: of a
classified document by allowing the courts to review the document in
camera, if that procedure becomes necessary. However, the bill does

. Dot permit ‘4 judge to substitute his view of the sensitivity of :the

document for that of the agency: A judge can overrule the agency’s
decision to withhold the document only if he is convinced that.there
13 not any reasonable basis for the classification. : S
. Mr. President, I think that this standard is sensible. Under this
bill, the court can review the document to determine whether the
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classification is reasonably based on an Executive order or statute.
But the Court cannot, and should not, be able to second-guess foreign
policy and national defense experts. o Qo

Third. The bill insures responsible responses to requests by holding
accountable those officials who, without a reasonable basis, deny-
requests for information. If a court determines that the withholding

by the decisionmaker was without a reasonable basis, it may - order
that corrective or disciplinary action be taken. Before making such a.
decision, however, the agency involved shall recommend what
corrective or disciplinary action it deems appropriate and the court
shall accord this recommendation considerable weight in making its.
ultimate decision. o P
- Finally, I want to refer to a provision that is not in the bill. The basic
premise under which S. 2543 was drafted is that the problems arising
under the Freedom of Information Act are procedural, not substantive.
True to this premise, the committee decided not to amend the sub-
stantive provisions of the act. One of the substantive provisions con-
sidered but deleted by the committee from the bill as originally
introduced was a provision changing the word “files” in exemptions
6 and 7 to the word ‘“records.” By and large, the reason for this
deletion was that there was no evidence that such a change was
necessary.

The provision dealing with deletion of segregable portions of records
is procedural and requires.the agency to segregate the disclosable
portion of a record from the nondisclosable and to grant access to the
disclosable portion. This provision reflects existing law, but is incor-
porated in this bill to" clarify and emphasize the point. Being pro-
cedural in nature, it does not aid in the substantive analysis whether a
particular exemption applies to a record or portions thereof. Instead,
1t applies once the court determines that portions of a record are
disclosable, requiring the agency to divulge those portions. Thus, it
would not apply where, for instance, an entire file was exempt such
as under exemption 7. . R

Mr. President, I am pleased to have worked with the Senator-from
Massachusetts (Mr. Kennedy) to develop this bill which was supported
by every member of the Committee on the Judiciary when it was
reported. I believe that this bill will insure that the Freedom of
Information Act lives up to its title. While stressing the fullest respon-
sible disclosure, it produces a workable formula that, in my view,
balances and protects all interests. -

Mr. President, I reserve the remainder of my time. :

Mr. KenneDpY. Mr. President, I yield 30 seconds to the Senator
from Michigan. .

The Prusiping Orricer. The Senator from Michigan is recognized.

Mr. Harr: Mr. President, during the consideration of this bill T
ask unanimous consent that two members of my staff, Burton Wides
and Harrison Wellford be granted access to the floor.

The Pruspine Orricer. Without objection, it is so ordered. .
: Mr. CransTOoN. Mr. President, the Ireedom of Information Act
has become one of the basic charters of the public’s right to know what
goes on inside their Government’s executive departments and agencies,
. -As a result of the act, more information has been made available to
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the- public. Entire battalions of rubberstamp wielding bureaucrats
have been stripped of their arbitrary, unreviewable, power to keep
documents secret from the public.

* Before the act, there were an estimated 53,000 officials authorized
to classify documents—23,000 at the Department of Defense, over
5,000 at State and hundreds of others scattered through agencies such
as General Services Administration and HEW.

Reductions of classifiers at some agencies have been dramatic, for
example, before the act there were 7 1745 classifiers at the Department.
of Commerce, today there are 81. At GSA there were 866, today there:
are 31. But there 1s still a small army of classifiers at work—17,364-
I 25 agencies and 11 White House offices, according to the staff of
the Qoﬁggoﬁd Operations Committee.

Arrayed against this phalanx is the Interagency Classification

Oobn_wzgmm, which has no chairman, one full-time employee, and a.
secretary.
- Fortunately, the Freedom of Information Act contemplated more
than a toothless guardian of the public’s right to know. The act gave
to citizens the right to go into court to compel agency heads to comply
with the requirements of the act.

But the courts have applied rules of administrative law which have
made bureaucrats the final judge of the public’s right to know. The
seal of approval to this interpretation of the Freedom of Information
Act was given by the Supreme Court in Environmental Protection:
Agency v. Mink, 410 U.S. 732 (1973). In that case the Court ruled:
that the Executive’s determination as to what shall be kept secret.
“must, be honored.” _ :

Justice Stewart in a separate opinion wrote:

[Congress] has built into the Freedom of Imformation Act an exemption that
mwoﬁmmwm Do means to question an Executive decision to stamp a document
wwmwamd , however, cynical, myopie, or even corrupt that decision might have
. In my judgment, we must not let 17 ,364 bureaucrats be the final
judges of what we are to know from our Government. The courts
have been the traditional defenders of the right to know and associa-
tion first amendment rights. The courts must not be: pushed out of
the picture.

. S. 2543, amending the Freedom of H.bmombﬁob Act, brings the:

courts back into the process of deciding what information shall be
withheld from the public and what information shall be disclosed.

. It provides that challenges to Government claims of exemption:

from disclosure under the act shall be reviewed de novo in court and.
the burden of sustaining the claim of exemption is on the Government.

It eliminates o@woize.aom. for arbitrary delay and obstructionism by
gencies attempting to deny information to citizens. Among the abuses.

the bill corrects are denials of records based on the agency’s assertion
that the citizen has not ‘specified an “identifiable record” when the
agency knows full well exactly which documents the citizen is request~
Ing. Arbitrary-and unreasonable-fees
documents will become wuniform under schedules to be set by the
Office: of Management and’ Budget. At present agency copying fees.
range from 5 cents per page to $1 per page and search fees range from
$3 to $7 per hour. R R

for copying and searching for
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The bill further provides for the award of attorneys fees and costs,
if the Government loses in court. This provision .will discourage
unreasonable litigation by the Government undertaken for no good
Teason ‘except to make as burdensome as possible the effort of a
‘citizen to acquire information from his Government. o

These modifications and improvements of the Freedom of Informa-
‘tion Act are vitally necessary. But S. 2543 falls short in at least two

~ " Tespects of what can be done to strengthen the public right to Wbos.ﬂ
. under the Freedom of Information Act. . B o .
3 ... First, the provisions of section (b)(4)(B)(ii) should be eliminated
from the bill. \ . L
~ The provisiens in effect require the court to accept without question
‘the Government’s word when it decides to keep information secref
from the public. The practical result of this direction to the courts is
‘to make hollow the major: achievement of S. 2543 in spelling omﬂ the
right of a plaintiff to a de novo review in court of the agency’s de-
termination not to disclose confidential information. . -
‘The second change is to spell out the precise grounds on which the
‘Government can withhold information contained in_ investigatory
files. This change has been H.mooBB.@wmom by the administrative law

section of the American Bar >mmoﬁmﬂo.b. -
Our Government and way of life thrive on free and open debate;
'The free flow of information is vital to sustenance of our freedoms.

hands of bureaucrats whose funection it is to deny ERS.B@@SF Oﬁﬁmmwm
must have an opportunity to appeal bureaucratic determination in
-court. The amendments to the Freedom of Information Act proposed
. by S. 2543 will guarantee full review of refusals by Government
j :agencies to make publie information withheld unreasonably. .
‘ Mr. Muskie. Mr. President; I call up my amendment No. 1356.
The Presiping OrriceEr. The amendment will be stated. :
The legislative clerk proceeded to read the amendment. R
Mzr. Muskie. Mr. President, I ask unanimous consent that ?ﬁwﬁ
reading of the amendment be dispensed with. = - o
The. PresipiNGg OrriceEr. Without objection, it is 80 ordered, and;
without objection; the amendment will be printed in the Record.
The amendment, ordered to be printed in the Record, is as ﬁozoém 3
Onpage' 10, line 11, strike out “(i)”, and on page 10, beginning with E.E“wm
strike out all through page 11, line 15. ) . .

Mr. Muskre. Mr. President, I call up this amendment in behalf

i

“ included as cosponsors. T will not undertake to read them all.
_ - The Presoing OrrFicEr. Without objection, it is so ordered.  °
o - The names of the cosponsors, ordered to be printed in the Wmoo&{.
are as follows: - : : . w
Mr. Ervin, Mr. Javits, Mr. Symington, Mr. Hart, Mr. Chiles, Mr. mﬁm%rw&ﬂ
gm wgoamwu%maP mﬁ% mwwm%mr EN&EWF Mr. Tunney, Mr. Egn.muﬁ.‘ Mr. Mondale,
Mr. Mathias, Mr. Hathaway, Mr. Burdick, Mr."Percy, Mr. Ribicoff, Mr. Eob“
‘toya, Mr. Weicker, Mr.  Cranston, Mr. Nelson, Mr. Baker, Mr. Stevenson, gu
‘Hatfield, Mr. Abourezk, Mr. Inouye, and Mr. Biden. .
Mr. Muskie. Mr. President, I rise with some reluctance 8@@%«3
‘offer an amendment to the generally excellent Freedom of Information
Act amendments offered by my friend and able colleague, the

The control of access to information should not be left solely in the

judges whenever any of the nine_
- What T cannot aceept and what I move today-to- strike in the sub
sequent language which would force judges

&Faﬁm?a&pgvmwmmbwsorp ép%%&gm@wmmzu@waobo&ﬂ&&@
for a classification' marking would be overwhelming. _

of 27 of my colleagues. I ask unanimous consent that their names g
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Senator from Massachusetts. No one should zumﬁ.omasmg the dili-
gence and concérn with which he and other members of the Committee

- on the Judiciary have worked to insure that the changes made in the

1967 act will, in fact, further the vital work of making Governmernt
récords readily available for public scrutiny and making the conduct
of the public business a subject for informed public comment.. -
It is because the bill before us is so very rare and important an
opportunity to correct the defects ‘we discovered in the administra—
tion of the act during joint hearings I conducted with Senator Kennedy
and Senator Ervin last year that I wish o insure that we fully meet
éur responsibility to make the law-a clear expression of congressjonal
intent. It many important, procedural areas, S. 2543, as the Judiciary
Committee has réported it, will close loopholes through which ‘agen-
cies were evading their duties o the public right to know. :

. For example, this legislation will enable courts - to award costs
and attorneys’ fees ‘to plaintiffs who successfully contest agency

_ withholding of information. The- price of a court suit has too long
~ been o deterrent to legitimate citizen contests of Government secrecy

claims. Additionally, the bill will require agencies to be prompt in
responding to requests for access to information. It will bar the stalling:

“tactics which too many agencies have used to frustate requests for

material until the material loses its' timeliness to an. issue under:

‘public debate. And the bill provides long-overdue assurance that
‘agencies will give full report to -the Congress of their policies and’

actions in handling Freedom of Information Act cases.
With all these significant advances in its favor, there should be

little reason to argue with the wisdom of the bill's authors. But in
one vital respect;, S. 2543 runs counter to the purpose I and 21 co-
sponsors had in introducing its predecessor, S. 1142, and emndangers

the momentum this Congress is developing toward bringing the prob-

lem of Government secrecy under review and control. :

" Responding to' the Supreme Court ruling of January 22, 1973, in

the case of Enwironmental Protection Agency et al. v. Patsy T. Mink
¢t al., I had proposed in S. 1142 that we require Federal judges to
Teview in camera the contents of records the Government wished to
withhold on grounds of security classification. I agree that such a
requirement would have been an excessive response to the Court's
holding th ,
fied records, and I am completely at ease with the language in S.

2543 that makes in camera inspection possible at the discretion of the _\

at the original act prohibited in camera inspection of classi-

e Permissive exemptions are asserted.

to conduct the proceedings

Under the present terms of S. 2543, the Court is permitted to make a

. determination in camera to resolve the question of whether or not the
-information was properly classified under the criteria established by
the appropriate Kxecutive order or statute. However, if an affidavit
is on record filed by the head of the agency controlling the information:

éertifying that the head of the agency in fact examined the nformation
ind determined that it was properly classified, the judge must sustain
he withholding unless he “finds the withholding is without a reason-
able basis under such criteria.” .

N

.
I
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i - If tais provision is allowed to-stand, it ém_y.gm\w@ ?m@b&o@mﬁ%ﬁ.
| judicial evalliation -meaningless. This-provisien would, in. fact, shift
the burden of proof away from’ the Government and go against the.
~ express. language In section (a) of the Freedom of Information Act,
which states that in court review “the burden of proof shall be on the.
‘Government to sustain its action.” Under the amendment I propose,,
the court could still, if it wishes, make note of an affidavit submitted
by the head of an agency, just as the court could request or accept,
any data, explanatory information or assistance it deems relevant.
when making its determination. However, to give express statutory,
authority to such an affidavit goes far to reduce the judicial role to,
that . of -2 mere concurrence in Executive decisionmaking. R
- The express reason for amending the seetion of the act dealing with,
review of classified information grows, as I indicated, from concern.
with .the Supreme Court ruling m the Mink case last. year. In that
case 32 Members of Congress, bringing suit as private citizens, sought,
access to information dealing with the atomic test on Amchitka Island.
m Alaska. The U.S. Court of Appeals directed the Federal district;
judge to review the documents in camera to determine which, if any
- should be releassd. This seemed an appropriate step since -the act,
<does provide for court determination on a de novo basis of the validity.
of any executive branch withholdings. o _
Unfortunately; the Supreme Court reached a decision in _that case
which I regard as somewhat tortuous. The Court held that 1In camers,
Teview of material classified for national defense or foreign policy
reasons not permitted by the act. The basis of this &ooum._ob was excep-
tion No..1, which permits withholding of matters authorized by Execu~
tive order to be kept secret in the interests of national defense or.
forei olicy. B . ) »
: H%% mmemem Court decided that once the Executive had shown that;
documents were so classified, the judiciary could not intrude. Thus,
‘the mere rubberstamping of a document as “secret” could forever
Immunize. it- from disclosure. All the Court could determine was
whether it was so stamped. . <
The abuses inherent in such a system of unrestrained secrecy as.
obvious. As the system has operated, there is no specific Executive-

single Executive order establishing the entire classification system,
and all of the millions of documents stamped “secret” under this;
authorization over succeeding years are now forbidden to even the
most, superficial * judicial scrutiny. One of the 17,364 .authorized
<classifiers in the Government could stamp the Manhattan telephone
directory “top secret” and no court could order the marking changed.

an affidavit certifying that the directory was classified pursuant to the
JExecutive order, and no action could be taken. ) )
. Obviously, something must be done to ooﬁ%?mamﬁ. vined -court,
Jnterpretation. It need not be. a drastic step” Actually, 4t was-the
original intention of Congress in adopting the Freedomm of Information
Act to increase the disclosure of information. Congress authorized de
movo probes-by the judiciary -as a check.on arbitrary withholding
actions by the Executive. Typically, the de-novo process involves in

order for each classified document. Instead, the President issued one. -

Under the Supreme Court edict, the Executive need only dispatch,

camers inspections, These have regularly been carried out by lower ,
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courts-in the case of materials withheld under other exemptions in the
act. They can.be barred under exemption No. 1, only through a mis-
guided reading of the act and by ignoring the wrongful consequences.
" But in correcting this fault, to permit in camera review of doci.
ments withheld under any of the exemptions, S. 2543 would mEET
taneously erect such restrictions around the conduct of the Hmﬁoi
when classified material was at issue that the permission could prob-
ably never be fully utilized.

By telling judges so specifically
the propriety of

how to manage their inquiry into
a classification marking, we show a strange contempt
for their ability to'devise procedures on
a just decision. Moreover, by giving classified material a status
unlike that of any other claimed Government secret, we foster the
outworn myth that only those in possession of military and diplomatic
confidences can. have th
to share their knowledge. x

It should mot: have,required the deceptions practiced on' the Ameri-
can public under the banner of national secrecy in the course of the
Vietnam. war or since to prove to.us that Government classifiers
must be subject to some impartial review. If courts cannot have full
latitude to conduct that review, no one can. And if we constrict the
manner in which courts may perform .this vital review function, we

ake: the -classifiers privileged officials, almost immune from . the
decountability we insist on from their colleagues. .

I object to the idea that anything but full de novo review will give
us the assurance’ that classification—like other aspects of claimed
secrecy —has been brought under check. I cannot accept an undefined
teasonableness standard as the only basis on which courts may
overrule an agency head’s certification of the propriety of classification.
And T cannot understand why we should trust a Federal judge to be
able to sort out valid from invalid claims of Executive privilege in
the Watergate affair but not trust him or his colleagues to make the
same unfettered judgments in matters allegedly connected to
conduct of defense.or foreign policy.

Therefore, while I am .anxious to compliment the chief sponsor
of 8. 2543 on the fine work that has been done and to praise the
Judiciary - Committee for its sincere commitment in improving the
working of the Freedom of Information Act, I must respectfully
. move to strike these 17 offensive and unnecessary lines and to make

the bill what we all want it to be—a restatement of congressional
. commitment to an open, democratic society.

- I withhold the remainder of my time.

Mr. KenNEDY. Mr. President, at the outset I want to say how much
Lhave enjoyed joining with -the distinguished Senator from Maine,
“as well as the distinguished Senator from North Caroling, during the
sourse of our joint hearings on the Freedom of Information Act and
Government secrecy last year. The kind of joint hearings we had
provided an additional dimension and insight into our better under-
standing the opportunities as well as the problems of the Freedom of
Information Act. S o L

Many of the amendments that are included in the legislation today,
were, developed out of and during the course of those hearings, and
I'want to commend the distinguished Senator from Maine for focusing

their own to help them reach
!
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attention on the particular provision-of the legislation that we-are
considering here this.afternoon. I know of his special ‘interest and
expertise in this area. S A Coo
-~ This area was a matter of considerable interest to the members of
the committee. As a -matter of fact, when I imitially introduced the
bill last year, it did not include the language which the distinguished
Senator: from Maine desires to. strike. But during the course -of the
subcommittee and full committee process of markup, this languagé

His ameridment in no way attempts to require an. in camerd inspec-
tion, but I understand it still leaves that Mm discretionary E.mmwwvo%m
“these cases. Is this right? ) B
- Mr. Muski. The Senator is corfect. .. - R
Mz Wﬁzzm.bmw Furthermore, the ‘Senator’s amendment allows the
court to question the propiety -of classification only under the:stand-
ards set up in a statute or by Ixecutive order. Is that correct?
‘Mr. Muskie. The Senator is correct.
" Mr. Kenwepy. I think that is important. : -
This is an important, useful amendment, but it does not seek to
~alter the classification staridards or procedures presently applicable.
- We do add a slight presumption, which the Senator recognizes from
-reading the language. It concerns him because it is a presumption. As
the author of the bill, I do not want to acknowledge a very strong
presumption. At least, that is my interpretation. ; o
~.Does’the Senator believe there ought to be any special exemption
for the National Security Administration, N SA, or the Department, of
Defense in this-part of the bill itself? =~ - : oo
. Mr. Muskre. As the Senator probably knows, we are holding hear-
Ings at this time on proposals to establish classification control Systems
and new criteria for classifications. Out of those hearings may come
something; but the amendment I have offered does not touch that,
, Zﬁv President, will the Senator from Massachusetts yield further
40 mie? : S .
Mr. Kexnepy. I yield. - - S e
" Mr. Muskie. The Senator; T think, has described the sense of. my
amendment very accurately and precisely. I have no real quarrel with
the procedures which my amendrnent would remove from the statute:
‘The principal quarrel is with the last 3 lines, as the Senator from
Massachusetts has correctly pointed out. Coe . :
‘The weight of that presumption hés to be analyzed in the light of
the classification system. As the Senator knows, fully as well 4s.1.do,
-y ameéndinent relates-to the reluctance to declassify. -All the mo-
imentum in-the existing classification system is on the sidée of secrecy
and all the incentives are in favor of classification. . o :
: All of that experience with-the classification’ system goes back a
quarter of a century or more. It seems to me the language in the bill,
‘read in that context, would reinforce the same Presumptive effect.
he effect would be different with different judges. .o
- I must say that different members: of the .committee and of the
enate, I think, would give it .a different. effect if we- started from
scrateh; 'with ‘a new law that would define the presumptions dealing
with classification. : RS I
© If we were to start from scratch and have a new law with the
presumption of law in that-way, I think the presumption would be
different from that operating with the existing classification system.
- "Se"the inevitable momentum. that the: bill’s language gives supports
the classifier and the classification in these words: . S
‘The court shall sustain such withholding tinless it finds such’ withholding is
ithout a reasonable basis. . ) ) o : g
.. I should think that a judge might feel that anyone who has the
responsibility at high levels to classify would not_classify: without a
hasis that was reasonable to him: - 7 - oas

in issue was added. - _ : : : :
I want to state at the outset that I think the: amendment of:the
Senator from Maine is responsible and reasonable and I intend ‘to
support it. N C : o ‘ ;
- I'would like.to ask the Senator from Maine just a few questions:
The elause which will be excluded by the Senator from Maine’s amend=
ment deals with- the procedures of how classified .documents will be
" considered in camera. . h 5 ;
-. I -ask unanimous consent that the whole section to be struck be in-

cluded at this point in the Record. A
-~ There being no objection, the extract was ordered to be printed in
the Record,. as follows: . o

(ii) In determining whether a document is in fact specifically required by an
Executive order or statute torbe kept secret in the interest of national défense or
foreign:policy, a court. may review the contested document in camera.if it is unable
to resolve the matter on the basis of affidavits and other information submitted
by the parties. In conjunction with its in camera examination, the court may
consider further argument, or an ex parte showing by the Government, in explana-
tion of the withholding. If thére has been filed in the record an affidavit by the
head of the agency certifying that he has personally examined the documents
withheld and has determined after such examination that they should be withheld
under the criteria established by a statute or Executive order referred to in stb~
section (b)(1) of this section, the court shall sustain such withholding unless,
following its in camera examination, it finds the withholding is-without a reasonable:
basis under such criteria. C

Mr. Kennepy. I will highlight these particular lines: “a court may
review a contested document in camera if it is unable to resolve the
matter on the basis of affidavits:” It continues as follows: “In con<
junction with its in camera examination, the court may consider _H,E...,,

ther argument.”

There was some suggestion that we require courts to entertain ex
parte argument from the Government in every case, but we did stic~
ceed in making it permissive. : :

Our language would add a présumption to the agency head’s dec+
laration that if such a matter falls within the statute or an Executive
order referred to in subsection (b)(1) of this section, the court shall
sustain that provision unless, following its in camera examinaticn, i
finds the withholding is without a reasonable basis under such criteria.
I want to indicate to the Senator from Maine that although other:
may read it differently, I do not interpret that language as indicating'
a Very strong presumption. I cannot understand why 1t concerns the
Senator from’ Maine, although, as I said before, I intend to supporti
the amendment. 1 do want the legislative history to be clear that I
at least, do not think it presents a very strong presumption in favor
of an administrative agency. =~ . _ ]
* But I understand what the Senator is attempting to do. I think if
would strengthen the legislation. = e Lo

I should like to ask the Senator from Maine some specific questions.-
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ment. That basis is reasonable. _ & 4
That does not say that his basis is the same basis as my reason or
the basis of someone else’s, presumably that of the classifier.

weight to the testimony which. the judge receives from the head of the
agency than the evidence received from any other source and gredter
N, than the weight of his own judgment. : : :
: - That is how I read that language. I think that in the context of the
; momentum of the experience which has been generated under the
classification: system, -we. ought to be very reluctant and careful in
.adopting this kind of language. :

Paster of my
debate. ,
The Presiping Orricer. Without objection, it is so ordered. . .
~~Mr. Bayna. Will the Senator permit me.1 minute under the bill?
‘Mr. KunNEpy. Mr. President, I yield to the Senator from Indiana..
Mr. Bays. Mr. President, I will yield to the Senator from Mississippt
shortly. I simply want to say that I find great comfort in the position
of the:Senator from Maine. ‘ A e T
It'seems to me that.in a free society, certainly in the light of every-
thing that we have seen occur over the past few months and yesrs,
we ought to revise the present position which seems to be that. there
is a right to mark something classified until it is proved not to be in
the public interest. In a free society iiformation ought to be regarded
as a-matter of public interest and public knowledge unless it can: be
proven .that it should be secret.. . .- . , S
Mr. Muskie. Mr. President, I thank the Senator from: Indiana. In
proposing ‘this amendment, I am not asking the courts'to disregard
the:expertise -of the Pentagon, the CIA, or the State Department:
" Rather, I am saying that I would assume and wish that the judges
give such expert testimony considerable weight. However, in addition;

1 military affairs as the Senator from Mississippi (Mr. Stennis), or
. experts on. international relations, such as the-Senator from Arkansas
(Mr. Fulbright); or other experts, and give’ their testimony: equal
weight:: Their expertise.'should also be given considerable weight.

I do not see why the head of a department should be ablé to walk
into a judge’s chamber, knowing that his testimony is against that
of any other expert and weighs more than any other on a one-for-one

given to him. He has all of that behind him: . ST
- Why should he be given' a statutory presumption in addition if
he cannot. make his case on'its merits. He is in a better position to
do that than anyone else. - : . = R
.- Then, if he cannot make. & case on its merits, I say he is not entitled
to a presumption. R S
- *We. ought not. to, classify information by presumptions, but only

moke that case. And if he cannot malke it, then he ought t6losé if

- If he is a responsible man, we have to accept his basis, whether or.
not someone else would agree. He would make an independent judg-

That language must have a purpose, and putting that language
into the bill has a purpose. The purpose clearly is to give greater

Mr. Bavys. Mr. President, I ask unanimous consent that H.Ho«@&.,
staff be granted the privilege of the floer during the

I would also .want the judges to be free to consult:such experts in

Lo  basis. He has the additional weight that the exclusive judgment is

on. the basig of merit.- And only :the head of an agency involved can-

309

and not find’ it possible “to
of a'stdtutory presumption.
. Mr. Hruska. Mr. President, I yield 5 minutes in opposition to
the amendment to the Senator from Mississippi. o

Mr. Stennis. Mr. President, I certainly thank the Senator from.
Nebraska. o . :
~ I'have just gone into this matter within the last hour; Mr. Presidernt,
but I am greatly. concerned . with the Senator’s amendment, the
amendment of the Senator from  Maine, and that is not discounting
his very fine work on the subject. =~ - i
" I think the bill itself, as worked out by the committee; has struck
a fair balance that meets the requirements of law and, at the same
time, gives a reasonable amount of protection. -
" The Senator from Maine raised ‘a point of why give a little more
weight here to the head of an agency with reference to these matters.
It is for the very reason that we have placed that person in charge
of that agency and given him all résponsibility and power that goes.
with that entire office. He is the only oné who- is permitted to file
such an affidavit here, as I understand. A
.. L want to focus now priimarily on the CIA. I start with the proposi-
tion that we have to have a CIA. in world affairs; we just must have
one, and time hasproven its value. =~ - R
. So in’ thé matter of certain information being classified, the average
judge—and with all due deference to them personally—and T had
the honor at one time of being a judge ‘of & ‘trial court myself—is
just short of knowledge and information on a lot of’ different subject
matters, just as a Senator is on a great-deal of subject matters that
gome before him. - -~ - - 77 , L
* So 1 imagi

get sustained -only through the support:

N gine that the average judge would want to hear and would
want to'give consideration to the head- of ‘this agency and, in-matterg
of great concern, would really have no objection to’ this amendment,
It is-a kind of warning to’ the judge. The head of the agency is‘the
only person who can file an affidavit with a court within a vast
worldwide operation such as the CIA. It has to be the head of the
agency. If he files an affidavit, if he takes a position on the classifica~
tion of a-document,” that is cértainly not just ancther piece of -paper.
. That is something ‘with the man’s hénor and official responsibility
tied ‘with it. This. provision tiere is one where the judge is still the

master of the situation; he is still running his own court, as we use
that term. He is still freé to reach a conclusion of his own. But this
i & mild guideline as"the Senator from Massachusetts suggests. It
is not a violent, presumption. It is not a wall built:around this head
of agency and his testimiony."Tt is a mild presumption in favor of
“his ‘testimony. “The judge, can still weigh it all, and ‘usless’ thére is
found s reason that satisfies the judgé-—ard “you have got “to-satisfy
- this jiidge—he ‘is not’ géing to' stop and back-off because it might
have satisfied the head of thé agency. The judge has all’ of this other
testimony before him, and he is going to have to-be convinced himself
in view of "all othér testimony or he-is going to rule in-favor of re-
viewing the classified documents new. = B
.. T tell ‘you this is"8'serious matter, Members of the Senate: I do not
lean toward trying to-profect everything. I-want mattersto be classi:
fied the same as the rest of you do. But I have been at’ this thing long
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enough and on enough subject -matters to know that we are flirting
here with things that can be deadly and dangerous to our welfare,
our national welfare, and we ‘ought not to just throw the gates wide
open and say, “All this'is to be testimony along with all the other
testimony,” some of which is usually from biased sources, sources of
- interest, and not give any consideration here any more than just
ordinary consideration to the official certification under oath of the
“head of the agency. - o
8o I have to rest this thing with the Senate. The committee hag
worked on it and has come up with something that, I take it, is practi-
cal to live ' with and, at the same time largely gives to the complainants
what they might wish in this case. - .
So until we just strike down this matter that the committee has
wworked :so hard on.and has balanced off, let us take a'second thought,
and I believe we will— - - ‘ .
.- The Prusipine Orricer. The time of the Senator has expired.
Mr. Stexnis. I thought he had yielded to me and I will then finish,
I thank the Senator. I have not made any remarks here yet about the
Department of Defense.

. 'There are matters, and there are many of _(.&mEn that are of equal”
importance as those of the CIA. When 1 leave this floor I am going -

down here now for a hearing with respect to a gentleman who i§
nominated to be the Chief of Naval Operations, the highest ranking
officer in the Navy. Next week we are going to have a hearing for the
Chairman of the Joint Chiefs, the highest ranking officer, military
officer, in the whole Government.. In addition to that we have th
civilian officers over there, men of great esteem, of great competence
These caliber men do not carelessly file affidavits, that is my poin
and .eommittee proposal would ‘put their honor and their offic
conduct at stake and at issue. Those-things are not carelessly done
- So instead of just brushing them .aside here in a moment, let u
stay or remain with the law of reason as. this committee has worked
it out.. . : R
- I thankthe, Senator again:for yielding to me. , o
. Mr. Muskie. Mr. President, just & minute ‘or two of response
- May I say to the distinguished Senator from Mississippi that I
hardly regard my -amendment as throwing the doors wide open.-to
irresponsible disclosure of Government secrets. But on the question &
to whether or not the weight of the bureaucracy of Government i
on ‘the:side- of secrecy .or.openness,. let. me give you. a few statisti
At the CIAthete are only five full“time. secrecy reviewers:for 1,8
authorized. classifiers. - ., . . : ,
~In. the third quarter of 1973 in the CTA, 1,350 documents wer
classified - top. secret, and that has climbed until, during the fi
quarter of -this. year, the number has risen t6 3,115. So’ the enormgtus
weight of the bureaucrscy:is on the side of secrecy. We have all ‘thg
.here, and now we want to.add to.that weight, a presumption. Array
on the:other side is a district court judge who treats this issue as -
part-time responsibility, who does not have this background, and
is asked to give that weight, that bureaucratic weight, a presumptior
over anything else he hears, over any other_testimony he Lears. That
is what we are trying to overcome. I.do not regard that as throwing
the deor wide. open., S T

of

I
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am happy to yield to the Senator from New York.

Mr. Javrrs. Mr. President, I have joir énato ski .
r. Pre ) joined Sénator Muski i
other colleagues in his amendment for the following vcmwmoowwwmow%

believe that, one, there is no question about thie fact that the

-‘whole mevement of Government, especially in view ¢

} ) b pecially in view of Government’
.Mwwnﬁmbom in Vietnam, gpamummgf and many othér &Wmo%%wmbmm
mmmﬂmp% ,.HWS.M owmﬂbmmmw so that the bias, in my judgment, in the Senate
Shouid © toward more openness rather than being toward more

“Second, we have finally come abreast of the fact of life that it is not

b4

‘providence on Mount Sinai that stamps a document secret or top

-secret, but a lot of boys and girls just like
?Ew:ﬁw and who decide in individual cases what the document should

be ¢

th

Hd.wﬁ Hmpﬁo%& interest as it relates to
. 101s Tor those reasons, Mr. President, because I think, havin de
wﬁ,vm&o.mmﬁmﬂob which now has been made by the wmoumoummoumpwrm

l, by the sponsors of the amendment, and by the sponsors of the

use bill, T see no case for further restricting that \ori 4
ingine i : auth
amstringing it, onee it has been given. & ority and

us who have all their own,

assified as, and very serious consequences flow to individuals as &

zesult of that classification, very serious conse S i ial of
f th i \ quences in the denial
he basic information upon which the j udge releases it to the %mﬂ:w\w
So %rm bias .osmr%mdo be MMH. operiness not for closeness. )
ow, one would say this is a close question normally because of thi
tension as giqmmb the right of the public to know mbm%@a necessity Mm

stances, as the umpire between the right of the public to kno 3
cessity for secrecy—claimed necessity ?H.@ moowmo%:ldwwq mwnm%w.m
ould not be restricted by ground rules, except ground rules dealing

basic justice and the balance of responsibility and the balance
a given item of information. '

find special support for that proposition in the fact Eppw..&po com-

TS

hittee itself—incidentally, I personally think they are promising a lot

than they can déliver in terms of decisions of fhe courts, but the

ommittee itself says that this standard of review does not sll
_ - Al ow th
ourt to substitute its judgment for that of the agency as Epmmm.a a mm

ovo review, and neither to require the court to refer discretion of thé

4

ncy even if it finds the determination thereof arbitrary or caprici
respectfully submit it is promising a lot more awmbuww QE@QMMWNW.
scause I doubt that judges will do any differently—except H.sgmmm
ho want to do differently—they are human like the classifiers in
ading the information in camera—than they would without the

N : 2
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ct, together with this ‘armendment,
10" 1940%. And- fifrther Suppose that senisone
réquesting information abdut -the Wranhattan

- projeet. Now, rider this amendiment, a judge would be able to éxaniine

)

thié project’s’documents in ¢amera and: decide for himgself“whether the

classification Avas proper

3.

He Woiild realizathat the disclosurg oF dozu-
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defense implications.

~:Mr! President; isuelis st
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apoiishiould everibeised. Balancing
mendhd

ould®éall “for,"the’ judge
owoﬁ,wﬁqmwwwp the Eat:eut

s onal

ol

ﬁomeEG mow Ea m?ww

exemptions. Fea judge is wreong in a‘caseinvelving exemiption 6= the

privacy exemption—the harm

.

'

is confined. Only one person is injuted.

Bit-ifrdsjudge s WHONE in°% case” nvol¥ing - the firgt exémptioi) the

damage is not confin

ed. *ASpects iof
relitions could be’ sompromiised
but a nation and:pérhapsiits allie .
Mzl Pregident) what then s ‘the -ciux of theigsue? Ts

wtdn jeopar

‘ouPnational”defeiise or foreign -

Tigriot just one person

R THGT

- : . .. ?, ‘
‘1t a-gliestion

whether the jiidge. can. review the ‘classifiad dodundents i camera?

No: Under bot,
doGiment it ¢
shisild be
4By Bliminsating dny

398 U.S. 965 (1970),

b ?@.«Ez aind the

‘

@mendient the j
stigad; -ther i it
0 ‘giide ithe judge’s: d
sthndaid to vuiderthe
the proposed @imendment woiil
oliticaljndgments i the’
Yet-the codrts have dittl
thio courty thiemslyes hiave déslated that they de-not Havethe capicity
Of “expértise- to make-these: Kinds ‘of judgniénis? S v
2oln Epsteinov. Resory421 FLe

udge ‘¢an’review the
vestion® is “whether -there
i i this™ Tiattet.
dge’sdecision it this area,

Solet

d'put the déurts in the position of niiiking
flelds oPforéightaftairs anid nationsl idefense.
it sy, expetishte 4f- these fields: Tndeed

2d930 (9th @ir 1670); ‘Gert:-dénied,
the *Cotists oF

Appedls;forothe Ninth Ciréuit




314

e e . . o g titude
stated that the judiciary has neither the—and I quote—“aptitude,
facilities, nor responsibility”” to make political Emmwpobﬁm as to what
is desirable in the interest of national defense and foreign policy.
The Supreme Court took the wwﬁ.m.mm 3.%“ in 0. & 8. Air Luiies v.
aterman Corp., 333 U.S. 103, 111 (1948), o
S\»PQ:UQN&@W%EE in the Law Note on N mﬁobﬁ mmoﬁ.ﬁa%: v% the
Harvard Law Review réaches the same conclusion. In discussing the
role of the courts in reviewing classification decisions, it states aumal,
There are limits to S,E scope of reviéw that the courts are cormpetent to exerecise.
And concludes that— : H
ifficulty detérmining when the public interest in disclosure
Smw MMMM%MG@% HWM»%MH%W Qﬂa»mmw%mpmwm to divulge information notwithstanding
a, substantial national security interest in secrecy. 85 Harvard Law Review
1130, 1225-26 (1972). . - hould no b e
There is also another reason why the judges should not be making
political judgments on foreign pelicy and national defense. In order
to convince a court that national defense interests outweigh any inter-
ests in public disclosure, the Government agencies may have to
disclose more sensitive information to show how sensitive the docu-
ments requested really are. For example, the fact that information is
sensitive may not appear from the face of the document. The agency
may then be required to divulge more information to show that the
document- is relevant to secret ongoing negotiations with a foreign
nation. Thus the agency may be put in the curious dilemma that
it must divulge more sensitive information to protect the information
ted. , ) e
wwmﬁw.w Hmwmmwmmbﬁ I believe we all recognize that there have been some
abuses in the classification system. But we should also recognize ermzu
new classification procedures have recently been promulgated in
Executive Order 11652 to correct these abuses. In a progress report:
just issued by the Interagency Classification Review OoBBSd,wom
the body created to monitor the classification system, the following
was documented: ) . L .
wwommhmm.m The total number of authorized classifiers within all de-
partments has been reduced by 73 percent since the order took
mmmwwwn@. The National Archives and Records Service has declassified
50 million pages of records since 1972; E :
04%.59 The UW@WH,@B@EU of Defense MFH.E ﬂow%mdam a 25-percent
tion in its “Top Secret’”” inventory during ;o o
S%M%ﬁ.ﬁﬁm maj oma% of requests, 63 percent, for the declassification
of documents has been granted either in full or in part. .
This last point deserves some elaboration. Under the Hu.wmozﬁé
order, a person may request review of classified documents in order
to odw&b access to the records. If the documents are over a certain:
age, the agency must review the documents. This is usually a two-step
vwomummm“ the operating division first reviews the document to see ..m it
1s properly classified. If it ‘determines the classification is appropriate;

the requester may then appeal to the review board in the agency. 1
r@mmm,o%g wﬁooommmﬂ& there, he may appeal outside the agency; to the

Interagency Classification. Review Committee. He thus-has threeé

opportunities to obtain the documents declassified before he Bmm

suit under the Freedom of Information Act.
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- Mr. President, in my own view, a decision by all three of these

bodies that the classification is proper should put the matter to rest.

Nevertheless, under S. 2543, we will also permit the courts to review
the documents in camera to judge whether the classification is proper.

Is it too much to ask that a 'standard be imposed to guide the court’s

decision so'that a'document ‘will not be divulged to all the world if

there is a reasonable basis for the classification? I think not.

Mr. President, the question whether a document is properly clas-
sified is a political judgment. This judgment must take cognizance of
& number of factors, such as negotiations with other countries, the
timeliness of the moment, the disclosure of other information. Who
is.in a better position to make this judgment—the Secretary of State
or a district judge? Should we permit a judge to balance what he per-
ceives to be the interests of the public in disclosure against the in-
terests of the public in maintaining the document in confidence?
I say, most emphatically, no. A
- I'believe the point must be stressed that this standard does not equip
the courts with a mere rubber stamp. The courts are granted the
authority to review the documents in camers. And the courts can
overturn a classification decision in a case involving: a request for the
classified documents upon finding that there is no reasonable basis
upon which the classification decision can be predicated.

- But if there is a reasonable basis for the classification, a judge would
not %Bm should-not be able to divulge the document. It is as simple
at that.

Mr. President, Senator Kennedy, the author of this bill, has worked
with me and other members of the Senate Judiciary Committee in
developing a bill that recognizes and balances all of the interests. The
bill was reported by the committee without a dissent. I fear that this
amendment will thwart the bipartisan and cooperative efforts of the
committee. But more than that, it is unworkable and extremely
unwise, N

If my colleagues believe that a j udge should not be granted the power
to disclose a classified document upon finding a reasonable basis for
the classification, they should vote against the proposed amendment.

Tintend to. - , :

Under the amendment offered by the Senator from Maine and
under the way the bill as now drafted the judge can review documents
in camera. The sole question is whether there should be a standard to
guide the judge’s decision on this matter.

It is not a ball and chain, Mr. President, because he can decide for
himself whether there is a reasonable basis for the classification. Under
the bill as presently drafted the judge is governed by the existence
of a reasonable basis for the classification and on appeal it would

“‘be for the circuit court to decide whether there is a reasonable basis
~ for that classification. I do not know—perhaps I can pose that question

fo the distinguished Senator from Maine, ‘whether there is an infent

‘to foreclose an appeal under his amendment.

Mr. Muskie. There is not, of course, any intention ‘to foreclose.
In addition, there is no presumption on the part of the Senator from

"Maine that, absent the language my amendment would strike—

judges would always be unreasonable. What the Senstor seeks to
tell us is that his language, the language I have described, was inserted
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in the bill because otherwise judges would be unreasonable i 9\.@5@?
itig the basis’for the clasification of7 Qomﬁgms&m an t'the 'only
ay to avoid that unreasorable tendenéy onthe pift of Uistiict ovirs
judgas is to'dréat w esutfiption on’ thé part of the o”_wmmﬁmﬁ, [ @mmmmm@

3 «%mmhm@ﬁ@w@wu Ewﬁmﬁ@mﬂm ,&Om 51 mﬁm ﬁ;& sdém; iy

,\0

in 8. mm»o“
Y ou’ hav @n@p@ﬁwo& ‘aboutia

wgd@mm& 5&&5&8@3 10 aum .&E@ goﬁ@ob on
judicial. review of documents: é&ﬁw&ﬁ in the interest of:national defense or foreign

policy.. {This suggested amendment would ,alt wm. the . mﬁMSmBSm on page.10 ?ﬂm
N» Sz,ocmr age Hr linie 15 6f S, 2543. It would 'subject thése documents’to stand-

...... by TN foT)
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n_the_executive branch to re ,& mmm Bpgdﬁ %Eo
is ‘hpreparéd’to-Properly ‘evahiate® s
wﬁwmmm @mwowm #%,,U%waﬁmdﬂ

NI, demﬁ? ﬁrm Fﬁmﬁm@mﬁ@ug\w .o&a#a

. :As the. courts - @.@Bmm?wm U.@a»m%ocoﬂuﬁm% the ooumcoﬁ of Qmm@um,@. Eﬁ, mewﬁm.ﬁ
policy specially entristed to the Executive by the Oobmﬂgﬁou“ angd, _this
responsibility includes the protection of information necessary to the suctessful
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- R - . . L A ~ but for firm guidance by the courts in the more than 200 cases litigated
- A plaintiff puts on one eminent physician who. describes why the { under the act, the public’s right to know would still be little more

blinking eye is the result.of the accident, and the defendant puts on. ! than a wish. S

10 very eminent physicians who say that is nonsense, that the blinking The bill before us today is the result of extensive hearings which

eye is congenital. That court o@b.BmWo.@.memﬁoP.. choosing which. pointed out a number of procedural shortcomings in administration

among the 11. opinions seems most persuasive. But if -accident cases of the Freedom of Information Act. I am satisfied that many of the

were tried under a statute such as this committee bill provides, would problems will be resolved by this bill. However, I am concerned by

not the court be compelled to agree .with the plaintiff because there the language presently found in a section of the bill which, in my

is.a reasonable presumption supporting the blinking eye? L : estimation, would reverse the central thrust of the Freedom of Infor-
.If the ;mmonm@ﬁ.% of Defense files a certificate, that certificate is a mation Act. .

reasonable basis; but five prior Secretaries of Defense and the CIA. [}~ As the result of a Supreme Court decision which adopted an inter-

Director—and name your favorite expert—all say that is DONSENse. -1} pretation of the language in section (b)(1) of the original act, infor-

The court may agree with them; but under this language, unless itis mation claimed to be classified for security purposes could not be

stricken, he is handcuffed, is he not? - ..ol examined by the Federal courts to determine if in fact the classification

-Mr. Myskig. I think the Senator has described the effect of the, was proper and valid. Rather, the Supreme Court held that the trial
amendment as I understand it. . o © ... i} Jjudgemust be satisfied with an affidavit from the head of the depart-
Mr. Harr. T would not be comfortable with that kind.of restriction. || ment originally classifying the information which affidavit would
Mr,; Hrusga. Certainly, the judge has the right to say that the; . gitest to the propriety of the classification. Thus, the classifier would,
blinking of an eye is, as a defense, unreasonable. ‘Then that case will in fact, be the judge of the classification. This result was patently
go to the circuit court of appeals, and I see no harm in that. I trust- absurd. Yet, the corrective language in the bill before us does little
that the Senator from Michigan does not, either. But it seems to.me to remedy the situation. Rather than allow true judicial review of
that. the door is open by this amendment and the language in plain’ this material, the present language once again attempts to hold the
and simple: If the basis is. considered unreasonable and the judge so. view of the department head by stating that the court must accept
finds, then the information must be disclosed. . . L . 13 his affidavit unless it is found to be unreasonable. While seemingly,
_Mr. Muskrz. I yield myself 1 minute, and then I will yield to' the a step forward, this language actually reverses the general rule of the
distinguished Senator from Florida. L ) - ‘Freedom of Information Act which puts the burden of proof upon
The difficulty with the Senator’s response is simply this. The Senator. i} the Government to establish the basis for withholding.

Iinimizes the implication that the Senator from Michigan and the It the present language in (b)(4)(B)(ii) is allowed to stand, the

Senator from Maine draw from his language, but-then, in the Senater’s burden of proof will in effect be shifted away from the Government

prepared remarks, in which he justifies his language, he justifies.it on. and placed with the courts. E

the ground that the Director of the CIA is the only man who knows. " This is a situation which must not be allowed to stand. I do not

The Senator clearly wants to give Fm knowledge, his @Om,i.poP and his argue that an affidavit or other submission from the head of an agency

judgment a weight far out of proportion to the Senator’s response to. should be disregarded. On the contrary, I would hope that the Courf,

the question raised by. the distingughed m_oﬂm.aow from H/E.egm@w., R in its in camera examination of contested documents, would call
I say to the Senator that he cannot have it both ﬁp%m..uwéﬁmm. this ipon whatever expertise it found necessary. ,

amendment has the effect of giving a weight to the classifier’s judg- *f “However, to raise the opinion of one person, especially an interested

ment; and certificate that inhibits the disclosure of information that party, to that of a rebuttable presumption is to destroy the possibility

ought to be disclosed or it does not. It cannot do both. I think I read: & of adequate judicial oversight which is so necessary for the Freedom

1t correctly iuwu I read it as @a.mobmnow from Michigan bmm. read it. of Information Act to function. :
-How much time would the distinguished Senator from Florida like? I think it really goes against the thrust of what we are trying to do"

Mr. Crries. Four minutes. e - -in amending the bill, to again say that the norm is to be to open things

Mr. Muskrz. I yield 4 minutes to the distinguished Senator from § up unless a reason can be shown to have them closed.

Florida, . v 1 ' 'If, as the Senator from Mississippi said, there is 4 reason, why are
The Presoine Orricer. The Senator from Florida is recognized. judges going to be so unreasonable? We say that four-star generals
Mr. Crins. Mr. President, I support the amendment offered by § or sdmirals will be reasonable but a Federal district judge is going to

~the Senator from Maine (Mr. Muskie), when the F. H.mw&oE of Infor- :be unreasonable. I cannot buy that argument, especially when I see
mation Act was enacted over 7 years ago, it was the congressional ‘that general or that admiral-has participated in covering up a mistake,
intent that from that time forward the general rule to be observed by and the Federal judge sits there without a bias one way or another.
all bureaucrats was that disclosure of information was the norm and "I want him to be able to decide without blinders or having to go in
.\ob@.&wmoﬁob.

smdgoawpmapomNoowﬁ.ob..WmoomENmbm @p&@m.mmm&mmwo@.o?ob _
observed, the Federal district court was given jurisdiction to litigate. 1 think we would be much better off with this amendment. I urge
apmmmowﬂoU&ﬁngmmemb&.

differences originating from requests.
- Mr. Kennepy. Mr. President, I yield myself 5 minutes.

The past years’ experience with the act has indicated that the fears.
of bureaucratic obstruction were in large part well founded and that
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6. Prusmomve - Ormpong,, The Senator from. Mass
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achusefts is

. B T
- Mr. KennEpy. Mr. President, in my. opening remarks. I mentioned

s rds of the. President, of the United-States when he issued his |
Jpew . Executive. order’ on classification, This.concern which has, been

- expressed by .the’ Senator from’ Florids, the. Senator . {rom.. Maine,

:and the Senator from Michigan is very réal. This is what, the President
of the United. States said in tal ing abou classification, and it supports
‘the basis for the amendment of the Senator from Maine:

-+ Unfortunately,: the system: of . classification -which: has-eVolved in the United
.States has.failed to.meet the standards of ,an open and demogratic society, allowing
too many papers, to be classified for too long a time, ThHe controls which have |
‘been imposed on ification authority have préved unworkable, dnd clasifica~
tion'hds ‘frequéntly  servéd to - éonsdal ‘buréaucratic : istakestor t0' prevent et~
‘barrassment to officials and administrations. . - | i -y ey g
I thinke precisely*this'kind ‘of sentiment has triggered the amend-
aent of the Senatorfrém Miing. In reviewing: hearirigs ‘Before the
-Cominittéé on' Armed: Services; dealing with the ‘transmittal of: docu-
‘myéfitd frond the “National ‘Sectr Couricil to’ the Chairian o» ﬁw
‘Joint Chiefs of Stafl, T fihd the’ lowing on page 4 nw&.ﬁo.mm .r,mm%wummv

N HJ i %5 i3
“We hiavé not been abls to find out anythihg. Biit' when'we g
wEtter of judgment and so forth,” « » . 7 e o
«--Senafor Hvenps:: Who is tomake that judgment?...: - o ;o g o
r¢-, The OHATRMAN. , The, commitiee, I'am not irying to overrule anyone.as a mem-
‘ber of this Gommittee, you know. that, but it i$ all right for you to rdise the point.

Gentlemeii, anyone else’ want to sa’ R !

Cratrman, Tdo not kiiow of anything nw that really is national secuirity.

“Into it it will be &

o

2y anything? - - o R
+ v Seriator-SymMiNeToN: Rast sumnter -when the m@.mﬁm_:ﬁ.gmmoﬁ,o%<m..ou&..sm some
papers-taken out,of the Déan-file; in"Alexandris; ‘and which Had-a lot. to-do-with
CIA and military matters, they were sent here and .also gent. to.she Ervin com-~
mittee. Hastily everyone wanted to see us at once, the .mgﬁm.,.bmﬁmmﬁ nent, the
“CIA, FBI, DIA. ‘Anybody I'lefs out; Mr. Braswell? = * Tt o
UM BrRaswerE: NSA, I'thinkl ot R TR R
i+ ~Senater. SymiNeToN: Yes, and they-all-said these papers ,.@oéaw.?mgﬁwm@d
of .national security. must. not. be, utilized by. the Watergate .bmmﬁmgﬁm@, We sat
around this table, T said, the best, s to do would b read the papers
Mr. Dean put in his safe before wé ider-making & m on am,@dn.m.ﬁ mmnmgw
“Ervin not t6-us¢. them.'So we read. the papersi: Hﬁmuﬁ«gonmﬁ%mw—pa nothing to de,
that we:could see, with the national security: One of the wmam@..wbmggmuw.m@&n,@@.@w
‘we had read for,10 or. 15 minutes, it looks to me as if, this is, more. & gase.of national
embarrassment than national security. In my opinion, he cotld not_have -beer
more right. So having been through that syndrome last summer, ‘that particular
‘dspecti arid: bécduse: of 18]l of ' the 'virious stories ‘that“have been getting out, I
:would join the Senator from:Iowa and.hope. we; make. a full report.on, this situa-
AEQP one way or the other. becauyse I do not, see any national @oﬂﬁg,ﬁ,\c@mmd
Admijral Moorer said he knew m&mw%wﬁbm U.ﬁ.ﬁm@obmw So I donot see gﬁb@ﬂos&.
: .%um‘.u@m\mwﬁwzh ‘T have already told' you twicethat I+have not
rthing.yet that is national security:: . « .+ v rmpe, s K g
i Hete, ‘supposedly th Ost “sensitive materials’ apé' - cotisidered
classified by ‘the‘heads of these res ective agenciés mentiotied; yet
‘the langiage which would bé includéd in the uqagﬂﬁﬂ@.@ﬁmbﬂﬂma
‘to' the Fréedom ‘of Tnformation-Act would add sorne presummption to
their conclusion. That presumption is Swﬂ,\ Ea m_o,b.@moﬂ@@ ;.V\Hﬁbw
‘ig attempting to erdse. And %mmm_‘oxaow@.ﬂ.\Eqmﬂ@dn__?m point.”
I think the amendment makes mmwm..w_w..mEm,."HumB..ﬁKS,mEmg..E%&E
“that this body will 'suppoit the Senator from Maine: T think it-is a

‘ s

n.4eross ahy-
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responsible approach. It is sensitive, as we, reyiewed earlier,’in terms
of protecting the kinds, of ‘classified material, where fthat protection
is legitimately essential to. our moojw?%.@bmﬁ“_m national defense.. The
amendment would reach the kinds of abuses we have. seen far too
often in recent times. = 7 - TUR TR R

- I hope the amendment is agreed, foo e

~ Mr. gﬂmﬁ@.?@.. President, T yield myself 2 minutes... .

. The. Presiviye Orricer. The wmum@owmgg Maine. is recognized

Mr. " Muskie. Mr. President, first may I say that if the committee
bill prevails, T would like to see something that wiinimizes, the
question of, presumption, but I am afraid to raise the issue because,
in, the proper erspective, we have to describe the situation as.it is.
- Then, M. President, I would like to make one, teghnical point

with. respect.to the letter ﬁv.‘mmh‘pﬁoﬁ Hruska by the Attorney General,
William Saxbe, which was. put’in.the Record .earlier. The Attorney
memgﬁm letter reads: . ... 0L o T

N - [

I TP

: o ER R i SR o
: In addition, the suggested change would, eall for.de novo review by a-court and

shift the burden to the government,

I wish to correct that. Section (@) of. the Freedom  of Information
ot provides that"in “court cases “the-burden ison -the agency to
sustain its action.” That is no-shifting of the burden.. The Fréedom of
Information Act imposes: this:burden  for. a” very real reason. That
reason is the.weight of ‘the Federal buresucrady, srhich:has ‘made it
almostrimpossible for us to-eome’ to-grips with secrecy contiol and
Limit the classification. process.: - PRI aatanacl oo T
« ['withhold the remainderof my time:. . R
‘t'The Prusiprve GFFIGER. Whorgields tie? - wrone. o wer o
Mr. Muskie. Mr. President; Iram hdppy ‘to yield 4 minutes to the
distinguished Senator from: Niorth Caroling, (Mz::Ervin). a0 1o -
- MrrErvin:: Mre Presiclent,*T Tise. in=support «of #his amendment.
It seemis torme that wwe ought notito have artificial weights given o
agency sction, which' the bill in its present form certainly would do.
It hascalways seemed to wie that adl ‘judicial -questions should ibe
detérmingd. de novo by a:eourt whenthe court:is:reviewing agency
action. > One -of tthe''things which' has been ‘most astounding tone
during’ the.time Trhave ‘served in the- Sendte. is-the:reluctance of ‘the

¢ ‘"

-executive departments and agencies 1o 16t the American: people know

how their Governmentiis operating.<F:think thei Americanpeople are
entitled to know how those Who atre sntristed with grieat governmental
power conduct:themselves, - B B R LR S
“Several years dgo the Subcommiittee on/ Constitutional Rights, of
which‘I have the ‘privilegsiof. being chairman, -conducted=quite an
extensive investigation' of the use of military 4ntelligénde “to spy on
civiliahs .- who, it most instances,  were: merbly iexerecisinig stheir rights
underthe first amesndment péticeably to dssemble and:te petition
the Governmient for rédiessiof ‘grievances. At that tine {ds chairnran
of :that subcommittes, T was wb.mawgma.,&%.tgm..mﬂwow@g,%.&.Ummmmwo.

I i

when the’committee: asked that one .of theicomingnders of military.
intelligence appear before the committee to testify that the Depart-
ment’ of ‘Defénse had :the: prerogative:of selectinig “the witresses who
were to! testify 'before the subcommittes-with respect: of the activities
of the Department of Defense and the Departrient:of the Army..
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On another occasion 1 was informed by the chief counsel of the
Department of Defense that evidence which was quite relevant to
the committee’s inquiry, and which had been sought by the com-
mittee, was evidence which, in his judgment, neither the committee
nor the American people were entitled to have or to know anything

out. , . . )
&”VM& so the Freedom of Information Act, the pending bill, is designed
to make more secure the right of the American people to know what
their Government is doing and to preclude those who seck to keep
the American people in ignorance from being able to attain their

eart’s desire. o
N T strongly support the amendment offered by the distinguished
Senator from Maine, of which T have the privilege of being a €o-
sponsor, because it makes certain that when one is seeking public
information, or information which ought to be made public, the matter
will be heard by a judge free from any presumptions and free from
any artificial barriers which are designed to prevent the aﬂﬁrwo.w%ﬁm
of the evidence; and I sinderely hope the Senate will adopt: this
amendment. L : :

I thank the Senator for yielding. =~ L

Mr, Muskie. I thank the distinguished Senator from North Carolina.

Mr. President, at this time I withhold the remainder of my time.
. The Prusipineg OrricEr. Who yields time? )

Mr. Hrusga. Mr. President, I yield myself 3 minutes. :

A little while ago the question was asked whether the Director of
the CIA or the Secretary of State is the only man who knows whether
information should be classified or whether a district judge equally
situated with regard to matters relating to national security or foreign
policy as any other officer of the Government. )

Mr, President, it is not a question whether or not he is the only man.
The courts them#®lves have said, as has already been cited in Epstein
versus Resor in 1970, wherein certiorari. was denied by the Supreme
Court, that the judiciary has neither the “aptitude, facilities, nor
responsibility”” to make political judgments as to what is desirable in
the interest of national defense and foreign policy. That is their
decision, Mr. President—it is not the court’s business to attempt to
weigh public interests in the disclosure of this information. memo are
political judgments outside the province of the courts. :

The Supreme Court, in the case of C. & S. Air Lines against Water-
man Corp., in 1948, held to the same effect. )

The Harvard Law Review note reached that same conclusion.

It is not & matter of any one person’s knowing who is the one who
-would best know. There is the review, the trial de novo, to be sure.

The bill is written so as to place upon the district judge the responsi--
bility of determining whether or not there is a reasonable basis. If there

i reasonable basis, then he orders the information %mo._o.mwm. If
Mzw.w is a reasonable wmmwmv he is charged with the responsibility of
maintaining the confidentiality of the information. Under that system,
it would be an appealable order. It would be something that could be.
Hmmm_wdwmmﬂﬁw&w suggestion is made that there is no indication that a
district judge d&% be ‘unreasonable in acting under the amendment
of the Senator from Maine. I would not think that any judge would.
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be unreasonable. But that is not the point. If the district judge finds
that there is no reasonable basis for it, should he still have the power
to say, “Release the information, anyway”’? That is the position for
which the Senator from Maine is arguing. That is exactly the position
for which he is arguing.

The Prusioing Orricer. The time of the Senator has expired.

Mr. Hruska. I yield myself 8 minutes more. -

In all applications for the disclosure of public documents, the pro-
cedfires, under the amendment of the Senator from Maine as well as
under the bill, are the same. The documents would be available if the
matter cannot be resolved on the basis of affidavits. The documents
are available for examination in camera, and it will be for the judge
to examine them and determine whether there is a reasonable basis.

Under the amendment proposed there is no standard to guide the
courts in this difficult area. The purpose of the language in the bill is
to require the judge to determine whether or not thers is a, reasonable
basis. If there is, he holds the document ; if there is no reasonable basis,
he may order it disclosed.

Mr. President, there are difficulties in getting papers from the
Government and its agencies. There is no question that there are
abuses. But, as I indicated in my earlier remarks, many steps have been
taken pursuant to the Executive Order 11652 to correct those abuses.
However, again, I say that the issue of abuses is not relevant to a
consideration of the amendment proposed by the Senator from Maine.

Finally, I must say, Mr. President, that the adoption of this. amend-
ment could endanger the passage and approval of the bill into law.
It will substantially alter that finely tuned balance. We have competing
interests that are highly controversial in this field that must be en-
compassed and balanced. .

Mr. President, it is my hope that the amendment will be defeated.
. Mr. Muskie. Mr. President, I yield to the Senator from North
Carolina. , ; ‘

The-PrEsiving Orricer. The Senator from North Carolina is
recognized.

Mr. Ervin. Mr. President, the question involved here would be
whether ‘a court could determine this is a matter which does affect

~“national security. The question is whether the agency is wrong in
- claiming that it does. }

. The court ought not to be required to find anything except that the
matter affects or does not affect national security. If a judge does not
have enough sense to make that kind of decision, he ought not to be a
judge. We ought not to leave that decision to be made by the CTA or
any other branch of the Government. .
.. The bill provides that a court cannotreverse an agency even though
it finds it was wrong in classifying the document as being one affecting
national security, unless it further finds that the agency wasnot only
wrong, but also unreasonably wrong. , .
With all due respect to my friend, the Senator from N ebraska, is it
not ridiculous to say that to find out what the truth is, one has to
show whether the agency reached the truth in a reasonable manner?
Why not let the judge determine.that question, because national
security is information that affects national defense and our dealings
with foreign countries? That is all it amounts to.
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- harm would befall-the United States if such information would-be made:
public: and -the’ court ds. te ‘weigh- such factors against. the - benefit
aecruingito: the public if such information.were released.. However,
no:standards for guiding the:court!s judgment: are inclided. . 3.
4t seems-ob¥ious to:me that in‘an- area:where the courts have them-~
selves admitted their inadequacies in dealing with these issueés,
Congress .should ..endedvor .to: provide - the .proper. guidance.. The
reported version of this bill-does so. It provides-that on y in. the event
2. courtdetermines -the-classification of: a -document to be without
azeasonable basisraécording to criteriaestablished- by-an Executive:
order or statute mayit order the document’s releases:- - .o
*.Therefore, :L respectfully -submit that. Senator Muskie’s. proposed
amendment does not adequately come to grips with the various

competing. concerns involved in: this issue. "~ g i oo
Mz Muskre. . Mr. ‘President,; how :mhuch. time have I remaining?
The. Prestbine. Orricur. The Senator from Maine has 21 mintes
Temhining. R T : Coa

Mr. ZGmHE Mr. memwmmﬁ? H Vm&,m mawmmm,.w E_bimm

o f

« Mr.*Prédident; b -have listened to.the distinguished Senator. from
Nebraska:expound: at dength orswhat:he. believes to-be the facts: and.

oy that the judges ar
tien:decisions. . T N T TR L e
«Hhe believe e says:he-belieyes,he has got.to be.opposed
to< the:committee:bill because-the committees bill establishes a pro-
cedure for-judicial review. If he believes judges:to-be as unqualified..
a5 he-deséribes :them; eloquently and vigérously;-on- the floor of the.
te;liechas to be against-the bill-to which.he-has’ given his:name-
and ‘support, -‘because that bill rests: .on-theproeess.of. judi¢ial review.-

The second point that I wish to make is, of course, that judges:
¢an ‘be unreasonable,- as my good friend:the. Senator. from North
Carolina has pointed.: :But what

enotqualified to ‘,ms@Wm._mﬁmEpﬁobm.weﬁ classifica~
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. ! ilt i edom of Information Act an exemption that ‘
wummwmmwﬂ Wwwwwmmwm HMMMmM%mMM@MM executivé decision that determine a moow;_ i
ment is secret, however, cynical, myopic, or even corrupt that decision might
have:been. , ) .

~Now that is the opinion of a justice who concurred in the decision
in the Mink case which denied judges in camera review of executive
decisions to classify in the national security field, clearly urging %5,
Congress, in my judgment, to do something about it, and that is w ab

seek to do. . .
dmemMng% cannot understand the position of the Senator from
Nebraska (Mr. Hruska) in-supporting, on the one hand, a judicial
review process designed to open the door to examination of executive
decision, and then on the other hand closing that door part way back
again, because that is the clear purpose of the presumption written
into the act. : .

So I hope, Mr. President, that, having taken this step, that we will
not take part of it back, and I urge the support of my amendment
for the reasons that I have amply discussed this afternoon.

~ I am ready for a vote at any time, but I will withhold the remainder
of my time until it is clear that the Senate is ready for the vote

Mr. Tarr. Mr. President, the Judiciary Commitiee deserve our
appreciation for the significant work that is.embodied in the bilt

before us today. : :

These amendments to the Freedom of Information Act will ac--
complish the committee objective of providing more open access to
Government activities. The fresh air that open access will bring can
only istrengthen our form of Government. Informed citizens and

go a long way toward restoring

responsive Government agencies will
erican people must have in our

the faith and confidence that the /
institutions. .
The amendment offered to
which deals with classified inf
or- foreign ‘policy will not ser
assist in the delicate
classified material. - - , :
It seems to me that the committee version of . 2543 offers a
definite procedure and a definite standard by which national defense
or foreign policy -classified information may be examined in a éourt
proceeding. The court is not required to conduct a de novo review,
most courts are not knowledgeable in the sensitive foreign - policy
factors that must be weighed in determining whether material*de-<
serves or in fact demands classification. Under the cominittes version
a court needs to determine if there is a reasonable basis for the ageric
classification. The standard ‘reasonable basis” is mot vague. The.
standard of reasonableness-has been applied in our judicial system
for centuries. oL T S
The" proposed amendment would call
all of the factors and leéave.the dete
to a.weighing of all the information
~that standard promulgated by the committes.
The executive branch has_especially significant responsibilities in:
foreign policy and national defense. The recently conducted Middle

S. 2543 by the Senator from- Maine
ormation relating to national defense ™
ve the interests of clear legislation or
process’ of making available such sensitive
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rmination to the court according
which is much more vague than
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East negotiations by our Secretary of State had to be conducted in
secret and we are now enjoying fruit of the successful culmination of
these negotiations.
I believe foreign policy considerations and national defense con-
siderations deserve special attention and the committee version of
8. 2543 accords them such special attention. ‘
- It does not seem worthwhile to confuse the standard that the
committee has set nor does it seem useful to diminish the executive
branch’s flexibility in dealing with sensitive foreign policy matters. )
I intend to support S. 2543 and urge my colleagues to approve it
without amendment. o
Mr. Kennepy. Mr. Precident, a w@wmpg.oﬁm&w mquiry.
' The Presiorng Orricur. The Senator will state if,
Mr. Kennmpy. Are there a sufficient number of Senators present
to order the yeas and the nays?
The Presipine Orricer. There is not a sufficient second.
Mr. Hruska. Mr. President, T have no further requests for time
on this side or in opposiiion to the amendment.
Mr. Kenvepy. Mr. President, I suggest the absence of g quorum,
with the time to be charged to my time.
The Presioineg Orricer. The clerk will call the roll.
The legislative clerk proceeded to call the roll.
Mr. KenNeDY. M. President, I ask unanimous consent that the
all be rescindéd.
cER. Without objection, it is so ordered.
President, I ask for the yeas and nays on the

The Prusiving Orer
Mr. KennepYy. M.
Muskie amendment.
The yeas and nays were ordered.
The Presmine Orrrcer. The question is on ag
ment of the Senator from Maine (Mr. Muskie).
On this question the yeas and nays have been ordered, and the
clerk will call the roll. ) :
" The legislative clerk called the roll.
Mr. Rosert C. Byrp. I announce that the Senator from Arkansas
(Mr. Fulbright), the Senator from Alaska

1 (Mr. Gravel), the Senator
from Indiana (Mr. Hartke), the Senator from South Carolina,
(Mr. Hollings), the

Senator from Iowa (Mr. Hughes), the Senator
from Hawaii. (Mr. Inouye), the Senator from South Dakota.
(Mr. McGovern), the Senator from Rhode Island (Mr. Pell), and the
Sparkman) are necessarily absent.
unce that, if present and voting, the Senator from
vel) would vote “yea.” -
I announce that the Senator from Utah Mr. (Bennett),
m New York (Mr. Buckley), and the Senator.. from
ent.
that the Senator from Colorado
Arizona (Mr. Fannin),
urmond) are absent on
he Senator from Illinoi
South Carolina (Mr.

voting

reeing to the amend-

I further anno

- Mr. GrirrFiN.
the Senator fro

I also announce

(Mr. Dominick),
and the Senator from South
official business. .

s (Mr. Percy) is paired with
Thurmond).

, the Senator from Illincis would vote
South Carolina would vote “nay.”

On this vote, t

If present and yea’
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and others who afre joining him, as I am, in proposing t nd-
ments to the Freedom of Information Act. proposing the new amend
, My amendment specifies that if an individual, under this act, is
entitled to information that is a matter of some public concern, a
copy of the information that is given to the individual should also be
spread on the agency’s public record, so that members of the news
media and individual citizens may have access to it.

As T said, I have been involved in this matter with the FTC relative
to some of the prehearing conferences they have been holding with
the major oil companies. At long last, after having to take them to
court or threatening to take them to court, the agency did, in fact
give me a copy of the first conference transcript; and I hope that
before we are through, they will promise to give me other transcripts
as these hearings are held. Yet while Birch Bayh happens to be a
enator from Indiana who wants this material to make proper deci-
sions on energy issues; but I think the public has a right to know
what is going on before the FTC as well. This amendment would
make that possible, by requiring that a copy of these documents be
put in the public records, pursuant to the provisions of this act.

Mr. KEeNnEDY. I yield myself such time as I may require. :

Mr. President, I urge the acceptance of this amendment, T believe
that the Senator from Nebraska has been informed of it as well.

It seems to me to make eminently good sense that if information is
gomg to be made available to a particular individual, and if it meets
the other requirements of the Freedom of Information Act relating
to %m%Omcwov that information should be available to other citizens
as well. . : ’

The amendment does have certain protections. When an agency
attempts to respond positively and constructively to a request of an
mdividual, even though the act would allow withholding, the amend-
ment has certain protections for the agency so it does not have to
release this generally- automatically, I think makes a good deal of

they were told tliey would have to make individual requests for copies
under the Freedom of Information Act.

"This limited release-of the transcript was especially incongruous
since I was not under any constraint in what I could do with the copy
delivered to me. Accordingly, to save those newsmen the time and
trouble of bringing individual Freedom of Information Act cases
against the FTC, I provided access to the transcript to anyone who
wanted to come to my office and examine it. .

It is evident, Mr. President, that in its limited response to my re-
quest the FT'C had complied with the letter of the Freedom of Infor-
mation Act. But it is equally evident that in refusing to add the
requested transcript to the public docket in its case against the oil
companies that the FTC had not complied with the spirit of the act.

- This amendment is designed to avoid such evasion of the true
purpose of the act. . o

I must note, Mr. President, that the amendment is written in sueh
a way so as to place the respounsibility for demonstrating that the
requested material is of general public concern on the mdividual
requesting the material. The purpose of this part of the amendment
is to guarantee that the various agencies do not have to make general
release of all information provided for under the Freedom of Informa-
tion Act. It-would be an unfair and burdensome requirement on the |
agencies to insist that documents of limited interest—for example
something required for academic research—be made public.

Also, the amendment does permit the agency faced with a request
that information be made public to object to that request if the agency
can argue successfully that subsequent requests for the documents
might be denied under the exemptions provided for in subsection (b)
of the act.

If I may take my experience with the FTC as an example, Mr. Presi-
dent, it is obvious that the case against the major oil companies is of
general public concern and it is not unreasonable to place the responsi-
bility for demonstrating this fact on the Senator from Indiana er any
other individual requesting material in this category. _

As for the right of the ageney to object, I see no problem in giving
the agency the responsibilityv—if it does not want to make something
public—to prove that the material in question might under different
circumstances qualify for a subsection (b) exception. I am satisfied
once again using my experience as an example, that the FTC could
not make a successful argument of this nature in the oil company
case.

I do want to emphasize, Mr. President, that in citing my experiénce
as an example I am not trying to pass an amendment. of relevance to a
'single issue in which I was involved. Rather, I cite this experience as
an example, with the conviction that if the amendment I propose
addresses ‘itself properly to my experience, it would work in the
future on matters of similar public concern. In this way, when Freedom
of Information Act requests are made in areas of general importance,
we can be satisfied that Federal agencies will have to meet both the
letter and the spirit of the law’ ,

" Mr. President, finally, what this amendment is designed to dois to
. satisfy what I think the intent was of the original act, and the bill
" brought to us today by the distinguished Senator from Massachusetts

Mr. HruskA. Mr. President, will the Senator yield me 2 minutes?
Mr. Kennepy. I yield. :

" Mr. Hruska. Mr. President, upon analysis, it is found that this
mendment does clarify the law. The amendment contains a safeguard,.
y reference to section 4(b) of Public Law 90-23, commonly known
s the Freedom of Information Act, which amply takes care of those
tems which are excluded from its purview.

Thave no objection to the amendment. In fact, I favor it.

wgﬁ KunNEDY. Mr. President, I yield back the remainder of my
me.

, %W. Wﬁwm, I u&&% back Spmd ngﬁwmww of my time.

e PRESIDING OFFIcER. The question i ing -
ent of the Senator from Hu&pwﬁw. 716 on agreeing o the amend
The amendment was agreed to.

The Prusioing Orrrcer. The bill is open to further amendment.

Mr. Hruska. Mr. President, I have a brief amendment, which T
send to the desk. “
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rricEr, The amendment Wil be stated; i That, we suggest, is, not- consistent, with ‘the intent o, Congross
rkrepd ps follows: L s hen.thpassed this basic act in1966. Then, as now, we recosnized the
sert, the ward. “working?) between #101}.and, “days.?] need for law enforcement agencies to be.able to keep.their records

and, files, confidential . where, a.disclosure. would interfere with -any
one of & number of specific interests, egqch of which is seh forth in. the
,@ﬁmﬁ@ﬁ%ﬁ.@gwﬂhﬁﬁv@wb, us are offering.”, 7 T TR
am offering this amendment.on behalf of myself and. the followine.
Senators: Mr. Mathias,. Mr. Cranston, Mr, Eﬂmﬁ.@w Mr.. _O.H;@M.ﬁ N gum
-Ribicoff, Mr, Moss, Mr, Javits, Mr. McGovern, Mr.  Proxrire, Mr..
Humphrey, Mr. Hatfield, Mr. Biden, Mr, Nelson, and Mr. Abourezk.
s LIS amendment was proposed by. the Administrative. Law Section
ofthe. American Bar 'Associ tion. It. explicitly. places, the burden. of’

Justifying. nondisclosure. on. the, Government, which, would have, to

v, ‘President, this: amendment' has: o do’ withi th
tirme limitation for the purposerof fillingdn: answer:or extending 'the
time within which- an: answer should be giveti to certain application
for ‘disclosure.:The general teférénce to tirie limitations is in terms of
fworking days’? By inadvertence; T-take it line: 22, page 14; simply
says“dor more than 10 days.” The amendment; technieal inimature
wouldinsert thesword “working,” so that it'would be for notimere than
10 working days. That is-the purpose of the amendmient, and:T g
1tst adoption. i oo ETRANE GE e e AR

+Mrs Keiewepy, Mr. President| this s a technical, elarifying amend
It isuseful and consistent with 'the other provisions of the i
and'T urgéits adoptionitti ¢ =i B A
1T yield back the remainder of my ‘time.: ~ures o .
# MrHeosga: Iyield back the reniaindet of my time: < 1
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deprive, a. person, of a right. to,a fair trial, constitute an, unwarranted
mvasion, of persongl . privacy, Teveal the identity of. informants, or
disclose mnvestigative techniques or procedures, L. 1nforma 0.
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even, preyiously. available. For. example, .we f ear. that. such. informa-
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e " AMENDMENT NO! 1861 i

4 Qur amendment is broadly written, and when any one of the ressons.
for nondisclosure is met, the material will be unavailable, But the-
material cannot be and ought not be exempt merely because it can be:
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o M. Harr, Mr..President,.I call- up Amendment No. 1361
The Prusiping Orricer. The amendment will be stated.

+ The legislative clerkiproeeeded toread: the -amendment::n: « Categorized | tizatoly file conpiled for Jaw, eniforcement
o Mr.: Hawrr, Mr. President, I ask unanimous: consent that further § PULPOses... : 2o o
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:'The amendment is as follows:ii rrvvmn =iems o S
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person of a right to a fair trial or an impartial w&?&mmﬁdb or tonstitite.a elearly
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of our amendment whs not explicitly included in the ABA Administra-.
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why the disclosure of the particular document should not be made.
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1gatory ‘files ¢ompiled for law e “purposes.
ide aylable Wi profiétidn o borpon
. fair grial-or animpartial adjudication. , .. .. ...
i Hourth, the amendment protects:. without exception: and- withous
limitation the identity of informers. It protects both the identity of

[

1




334

informers and information which might reasonably be found to lead to
such disclosure. These may be paid. informers or simply concerned
citizens who give information to enforcement agencies and desire their
identity to be kept confidential. = .~ . ,

. Finally, the amendment would protect against the release of in-
vestigative techniques and procedures where such techniques and pro-
cedures are not generally known outside the Government. It would
not generally apply to techniques of questioning witnesses. )

The purpose of the Freedom of Information Act is to provide
maximum public access while at the same time recognizing valid
governmental and individual interests in confidentiality. This amend-
ment balances those two interests and is critical to a free and open
society. This amendment is by no means a radical departure froim
existing case law under the Ireedom of Information Act. Until.a
year ago the courts looked to the reasons for the seventh exemption
before allowing the withholding of documents. That approach is in
keeping with the intent of Congress and by this amendment we wish
to reinstall it as the basis for access to information. A

Mr.. President, I think that it would be uselul if a brief excerpt
from the report of the Committee on Federal Legislation of the Associa-
tion of the Bar of the City of New York were prinited in the Record.
The full document is captioned ‘“Amendments to the Freedom of
Information Act.” I ask unanimous consent that that material may
be printed in the Record. - ,

There being no objection, the material was ordered to be printed in
the Record, as follows: ‘

S. 2543 and H.R. 12471 do not propose any amendment to Exemption 7, but
would add to subsection (b) the “Savings Clause” discussed above.

The courts have agreed that Exemption 7 applies to E<mmﬂm@ﬁosm by regulatory

over the queéstion of continued non-diselosure after the specific investigation is
completed. The Second Circuit, in Frankel ¥.-SEC, 460 F. 2d 813 (1972), held
“that investigatory files are exempt from disclosure forever, on the theory that
disclosure of investigatory techniques would underiine the ageticy’s effectiveness

‘The court found: . ) . . ]

“These Reports indicate that Congress had a two-fold purpose in enacting the
exemption for investigatory files: to prevent the premature disclosure of the
results of an investigation so that the Government can present its strongest case
in court, and to keep confidential the procedures by which the agency conducted
its investigation and by which it has obtained information. Both these forms of
confidentidlity are necessary for effective law enforcement.” Id. at 817. ’

Other jurists, however, have réached the conclusion that Exemption 7 was
intended only to protect against premature disclosure in a pending investigation,
and that once the investigation is completed and all reasonably foreseeable
administrative and judicial proceedings concluded, the files must be disclosed.
‘We agree with this view. _

The fear that disclosure of investigative techniques in general will hinder an
agency’s operations appears to be illusory. The methods used for such investiga-
tions are widely known and relatively limited in type and scope. The realistic
Pproblems are those we have already met—the need to preserve the identity of
sources of information n particular cases, the need to assure an impartial trial
and to protect reasonable personal privacy. In the context of Exemption 7,
there is the additional consideration that premature disclosure of the Govern-
-ment’s ease will allow the civil or criminal defendant to “construct’” his defense.

whié¢h aré by now also familiar—that our political system is premised upon public
and congressional knowledge of the Executive Branch’s activities; that the policy

agencies as well as criminal- investigations. But there is dramatic disagreement

and would c¢hoke off the supply of information received from persons who abhor, -
for whatever reason, public knowledge of their participation in the investigation. .

Against these real problems must be weighed important policy considerations

of agency actions is ultimately established by Congress and the public; that
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importunate decisions or
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and the 1iks arg o ety ose based on party politics, campaign contributions

e H 4 if the public has access to the record of such decisions.
. Mr. Harr. Mr. President, I reserve the remainder of mv & but
Thope very much that the ooquﬁHmm an 2 ) potsuado
23 to the wisdom of the amendmient, d our colleagues e petsuaded
@.mw\?. KenNnEDY. MI. President, I yield myself such time gs I may
., The Prmsioineg OrricEr.
recognized,
. Mr. KenNEDY. Mr. President, I believe that it would be useful
or me to outline for my colleagues briefly why S: 2543 did not initially
attempt to amend the seventh exemption of the Freedom of Informa-
tion Act, and why I presently believe that the amendment proposed
by the Senator from Michigan is a constructive and desirable one.
Last October, when Tintroduced S. 2543, the case Iaw on the subject.
mw* mvestigatory files was’ substantially different that it is today.
vﬁgm.oﬁ hearings in -the spring of 1973, the subcommiittee had
vefore it legislation that would have amended in various ways a
number of the exemptions of the FOIA. These proposals were fully
discussed and debated. Nonetheless, when I introduced the legislation
I'believe that the public was secure in its right to obtain information
falling within the “Investigatory file’” exception to disclosure mandated

by the act. As Attorney Ges i i ,
oot A btorney eneral Elliot Richardson had told our

The Senator from Massachusetts is

The ooﬁ,ﬂ have resolved almost all legal doubts in favor of &m&owﬁm.u
: MMHMW@H did bMa EW@OWM Mwormw% in the language of that exemption.
- report on S, - ‘as amended, the Judici Jommittee
expressed its position m.mbﬁ.wz%n 7 o Commitieo

The risk that newly drawn exemptions micht i
 Tisk ¢ A ptions might increase rather than 1
o%ﬁ:muou in interpretation of the FOTA, and the increasing acceptance ww owwwmw
wﬁwwwww%wmwwﬁ%wa mwm. SS& mwmﬂ%ﬂo%m favoring the public disclosure originally
23 ngress, stron militated agai tanti
m,:m Tangusge of tho oebmmis Mm% against substantive amendments to

HW ﬁ. . ) I
- %mbwmw H@H&om that by leaving the substance of the exemptions.

The  committee is implying acce ithe jecti
E ptance of neither agency objections to the
specific changes proposed in the bills bein considered judici isi
which &EN gonstrict the application of the Mo? ¢ mor Judiclal decisions

Unfortunately, Mr. President, I must agree with the Senat :
Michigan that our initial appraisal of awmm development of Mm.mmmwww
in the area affected by his amendment has turned out to be short.
lived. A series of recent cases in the District of Columbia has applied.
the seventh exemption of the act woodenly and mechanically and,
I believe, in direct contravention of congressional intent when we

passed that law in 1966. One court a few b i
intent when it observed: . , yours bask corroetly read this

The touchstone of any proceedings under the act must be the cl iolati
. . legislative-
intent to assure public access to all governmental record h “disclos 3
not significantly harm specific governmental interests. s Whose disclosure would

Yet in the most recent deeision interpreti h ex i
; preting the seventh exemption
of the Freedom of Information Act, the District of Columbia, %oE& _
of Appeals observed that— _ , :

Recent decisions of this court ¢ i i i
, onstruing exemption seven have consider
| narrowed the scope of our inquiry. P ably
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" 8. 2543 and H.R. 12471 do not propose any amendment to Exemption 7, but:
would add to subsection (b) the “Savings Clause” discussed above.

The courts have, agreed that Exemption 7 applies to investigations by regula-~
tory agencies as well as-criminal investigations. But there is dramatic disagreement
over the question of continued non-disclosure after the specific investigation is
completed. The Second Circuit, in Frankel v. SEC. 460 F.2d 813 (1972), held that.
investigatory files are exempt from disclosure forever, on the theory that disclosure
of investigatory techniques would undermine the agency’s effectiveness -and
would choke off the supply of information received from persons who abhor, for
whatever reason, public knowledge of their participation in the investigation.
The court found: o

““There Reports indicate that Congress had a two-fold purpose in enactin
the exemption for investigatory files: to prevent the premature disclosure of thy
results of an investigation so that the Government can present its stronger case
in court, and to keep confidential the procedures by which the agency conducte
its investigation and by which it has obtained information. Both these forms of
confidentiality are necessary for effective law enforcement.” Id. at 817.

~ Other jurists, however, have reached the conclusion that Exemption 7 w

intended only to protect against premature disclosure in a pending investigation,
and ‘that once the investigation is completed and all reasonably foreseeable ad-
ministrative and judicial proceedings. concluded, the files must be disclosed. We
agree with this view. Co . . -
- The fear that disclosure of investigative techniques #n general will hinder an
agency’s operations appears to be illusory. The methods used for such investiga
tions are widely known and relatively limited in type and scope. The realist
problems are those we have already met—the need to preserve the identity of
sources of information ¢n particular cases, the need to assure an impartial trial and
to protect reasonable personal privacy. In the context of Exemption 7, there is the
additional consideration that premature disclosure of the Government’s case will
allow the civil or criminal defendant to “‘construct’” his defense.

Against these real problems must be weighed important policy considerations
which are by now also familiar—that our political system is premised upon public
and ‘congressional knowledge of the Executive Branch’s activities; that the policy

- of agency actions is ultimately established by Congress and the public; that
importunate decisions contributions and'the like are less likely if the public has-
aecess to the record of such decisions. . .

For these reasons, we conclude that the strict definitions in the earlier proposed
amendment to’ Exemption 7 could not be relied upon to produce the intended
result in- all cases. For example, the non-exemption of “scientific tests, reports
or data’ ecould easily cause disclosure of special techniques or the extent of the
Government’s knowledge with respect to a particular. investigation. Therefore,
we recommended amendment of Exemption 7 instead to state the policy eon-
siderations which are to be utilized by the agencies and courts with respect
disclosure. The Department of Justice.and the ABA Administrative Law Section
reached the same conclusion and recommended similar amendments.

For the reasons discussed above, we recommend adoption of the language pro-
posed by the ABA, modified slightly to make it clear that (a) completed investiga-
tions must be disclosed except where confidential sources of information will b
unavotdably revealed, (b) only.specialized techniques, not generally used i
investigations, are protected from disclosure; and (c) the exemption applies
“records” not “‘files,” so that disclosable material is not exempted merely by bein
placed in an-investigatory file. Thus, Exemption 7 would read:

“Investigatory records compiled for law enforcement purposes, but only to the-
extent that disclosure of such records would (A) interfere with pending or actuall
and reasqnably contemplated enforcement proceedings, (B) deprive & person 0
a right to a fair trial or an impartial adjudication, (C) unavoidably disclose th
identity of an informer, or (D) disclose unique or specialized investigative tech
niques other than those generally used and known.”

,ﬁpmmmawmsmmmdqoﬁmmmaozamBm.d ~ ilit;
,.mmmbaow. . %wﬁgm@“oﬁmoﬂcmgmﬂ capability of many
The provision excluding scientific tests, re orts or data fi i
ﬁwmﬂ mxms.waou %Mmmmbdm several problems, ' 1oP %t from the protection of
irst, 1t -could jeopardize the right to an impartial trial by permitting a;
Tequestor to obtain and publish any incriminating scientifi . o batlistis
.Emo;m, %&%3 the Q.mmg&m& is brought to trial. g e tests, mcow, e _o&b.mﬂo
_necond, because the act does not permit an agency to determine wheth
requestor has a rational basis for seeking information, anyone ooﬁaégmmm%uom
obtaining autopsy reports or other medical reports on victims of crime which
_Hmmmwnm Ewum %3 be mxosw,vﬂ under exemption six if the vietim is dead. ’
_Because S same information can be obtained in discovery proceedin i
which the need of the individual for the re orts is a proy iderati ve do
ﬁow. Wommﬁw an wﬁ%bmsmba is necessary. P proper consideration, we do
. 1he provision denyirig the protection of exemption seven to inspectio ¢
-relating to health, safety or environmental protection would mu”%omw gum M%MMWHMW
agencies to take wp‘% enforcement action against offenders.
mmw ;«Mmm%mﬂ permit o@.@.w@%wm %o %_ogmn these records and thereby discover all of the
{ an agency intends to use against them i I i
Whother civit or oigwﬂu&. gainst them in any law enforcement action,
Finally, the provision excluding from the covera,
which serve as a basis for public statements or regulations not only would inhibit

f an investigation by the FBI and the Criminal Division a grand j .
! bhe ) ury would
-convened to consider indictments, all of the Mu<omammaoqmwm@owwm Mﬁ@Mﬂmﬂaﬁw
so\%wm no wwbm%w Umm@mmﬂmoam..& by exemption seven.
he protection o is information cannot-depend on the o ti i
,cmm%&mm in WEwEm ?Moﬁo statements or issuing w%mcgaobm, entinued silence of
a iresh approach is needed, we suggest that a modified version of th ’s
proposed amendment should be considered along the following :wumm uo o ABA'S
Hﬁ.m provisions of this section shall not be applicable to matters that are .

designed directly to protect individuals agai i i i

e tect gainst violations of law, (B) de
person of a right to a fair trial or an impartial adjudication, (C) &m%me &WWJMMH
tity of an Emoﬁwpw@ (D) disclose investigatory techniques and procedures, (B)
damage the reputation of innocent persons, or (F) jeopardize law enforcement

personnel or their families or assighments.

Mr. Kennepy. Mr. President, I recommend the adoption of the
amendment of the Senator from Michigan.

Mr. Hruska. Mr. President, I-yield myself 10 minutes to speak in
opposition to the amendment. s .
The Prusioing Orricer. The Senator from Nebrasks, is recognized.
Mr. ﬂwdmmﬁw.. Mr. President, again we have a situation here where
a1 amendment is proposed that goes to the substance of a bill which
. was enacted after years of processing. In 1966, agreement was finally

eached among several competing interests in this field for the dis-
losure of public documents. Those issues

From THE STATEMENT oF Errror L. RIcHARDSON, ATTORNEY GENERAL OF TH

‘Untrep Sraves, Jun 26, 1973 ent can preserve national integrity, security, snd public interest,

nd in the case of the instant amendment, law enforcement.
In my judgment, the approval of this amendient would endanger
he passage and approval of this bill into law, and I would urge the

Section 2(d) of the bill would also limit the coverage of the exemption by
éxcluding: (1) sé¢ientific tests, (2) inspection reports relating to health, safety o
environmental protection, and (3) any investigatory records which are also used
as a basis for public policy statements or rulemaking. -
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Members of the'Senaté to rejoct the amendment for that resson §
additional reasons:which-I shall:now recite::-
_ Mr. President, in th
reviewed an aniendin
mittes decided to reje
ut: i

T b HO.HHUHV.
ccesst

formidnts and piivate ns, out. thése Unite
any Instances it has.not solved, a.crucial case becatise.of

deductive reasoning:. or.a specific: elue but: because
was'not afraid to comé forth:and- effer a piece:of irife
past,.the BT has usually taken the information, it're
of confidence and, assured, :
confidence.. _ . e S

The passage of this propose endment, ~undoubtedly-
theé effect of inhibiting FBI informants and citiZens from coming forth
to.offer wital.bits of information to the FBI, They will. no longer.]
confident that their names. will remain: secret:from public scrutiny,
possibly subjecting them toembarrassment and/or reprisals: The net
result will be a crippling éfféct ‘on'the FBI's ability to garnér infori
tion and obtain successful prosecution,in. criminal.cases. ... . ... -
- .Moreover, the.release:of any material into the public.domadi
likely to cause enibarrassment to individuals mentioned jn FBI files.
This Congress fas éxhibited a'mdrked midrease in the conckri fo
protection, of pr

he.individual h:

£.U.S. citizens. There are literally.,dozens of
bills:: being. - circulated -in. Congress : today ~with: various: provisions
attempting to-protect private: citizens ‘from unauthorized-disel

of 'mi vernmetit reécords which may coticern the
~,Indeed, I fear, that this amendment will work cross-pr

bills on criminal justice information: s s, such :asut
mfroduced-by.the senior Senator from North Garolina (Mr: Eryin
and this Senator. o R
. The basic. thrust.of, thesé bills'is to maintain the confidentiality of
law enforcement records. We have held extensive hearing on these bills
and, throughout. these hearings the pointhds been repeatedly. stressed
- that information in latv enforcement files must: be kept, Fdﬁw&%ﬁ%
to insure that the individual’s right fo' privacy. is secure. Yet, thi
amendment.purpgrts to.give anyone, the right. to request and recei:
some. of these yery saide records. I ¢an think. of no other inst:
where an amendment, t0..a bill has posed such a grave threat to fhe,
very thrust,of a major mé,. that is.still in” qommittee. and has,
eqme fo.the floor, .. L T T

..Mr. President, the thréa N_.mo‘bmmmoﬁ@__,.

menf, pases can already be documerite

has adopted regulations,

k] FE RS

‘ ently
I ) Case ‘and thé
identity of the informant,
on other individuals who

;. {

ocation.

ety diffi y

£

he rsuly

It Wy %HM% S840
o S TACHTHICATION! of anr-inform: o
Ea%m%ﬁ.w&m_%v%mﬁ%wq%%m%
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; ik, i / ho already
‘ jned, can-strike fear E,ﬁ,uo hearts of Q.Em@ wi read;
WMMMM mwuww%www@ with the FBL Hgmm fear MMEHdM Jowﬁm%.«m%mmww@ﬁ
eanirtations but also for their own safety and that Of LOEIL 1att=s:
el ,swpam.mywwwmuwﬁ MM I already have mentioned, the FBI is ovm%ﬁ:ﬁ
under m&mmﬁgm that apply to records over 15 years .oﬁ.m.q ,mwm
guidélines protect categories of Emcmgpﬁwﬁ Mﬁm%oﬁmﬁo Mwaom Mﬂ%mw__%_
rosed amendment purports to protect. Lion ) : 11y
MMM%MMMNNML the FBI is experiencing Mmgo mwﬂmgﬂw&ﬂ SMWMW mewm WMMM
. N e L3 4 a; S
~which go further and protect more .owmh_m Sﬁm an those proposes
3a the amendment. In addition to the problem of revealing form m_g
it i { S i1 tate of one individual whose tile
it is my understanding that ﬁr.a es I ividus] e BT
, Y s of it were disclosed intends to bring suit ag: )
%MH.@MMWMWM mﬂo privacy and adversely affecting the reputations of
: ives of the individual. . N
gwhwwuw_“ww% we should allow the FBI to have more time mommmwm
more awwaa.umwvo@ in this &Eoﬁ% AW@E vm%u@ we mbuw%Hw. M%%@wmﬁw @HM s
in a statute. Perhaps some of the problems can ne . Lot
. legi i t on unfounded forecasts o
us legislate on the basis of experience, not or imfounded Foreo e i
- i t in the future, and certainly not m the :
.MMWM%%WW@WM%M% public has a iwﬁ. to know without referring to the

Tights that society possesses, as well as the rights of private individuals
who are involved.

ident ing i i ith what I believe to -
. dent, we are dealing in this matter wit |
.vmw%ww. WW%MM wﬁwmﬁwg rights, and in some respect the Bomd Mwbpmoﬂowﬂw
Tights, an individyal may possess, his right MMH @ENMM&%M d H.wm %Um
- \al safety. This amendment poses & torea 08 rhis. .
,@,ow,mmw w&wa H@Mm.o? Mr. President, I oppose the amendment, and I

urge My colleagies to take the same step when they come to casting

.dw‘w%ﬁwwwwmomm.agﬁ T ask unanimous ooﬁm%up% ﬁsﬁ_ ?m.w%_ wmoww.%wmw mw Mwm
cor statement by the distinguished senior Southi.

,WMMMWM%%\WWH?H&B%HV& on this particular subject m.ﬁm mﬁ ﬁﬁm par

ticular point, he being absent from the Senate on official business.

The Prusipine Orricek. Without objection, it is so ordered.

STATEMENT BY SENATOR Hm.dwaozv

: , ti in 1966, it was well recog-

dom of Information Act was enacted in 1966, 008

m\«% MW%WM%MMM\%&OH&:E@E behind such an Act was @ﬁoo.%m aodwwwmmmawmcwm-

mem agencies as distinguished from investigative agencies. i s wﬁd 180 I8 e

: megmmm when it is noted that Congress went _to great lengths % ini ure e ot

o tained in investigatory files. would not be disclosed to unauthoriz d mwm&ogwm

(mo.%w m.uac&m by specifically listing as one of the nine omowbvﬁosmu o disdosure

u Q<HH. the Act exemption seven pertaining to investigatory files. o%m. obmm i
MMEM has failed to produce worthwhile evidence that would mbooﬁmm

from that original stance.

of the general feeling permesating the country that our

.o.QWMWMmSMN%MM WM%W@QW% their Government is .@oﬁw\mH %%%Mwﬂwmomw wamhww%m”
access o the files, of various Governmental agencies. Y T Al |

: i mutual problemn of invasion of an
WEMAMMW &Hﬂm%o%%mﬂo% Mﬂww aﬂwmwwwwpwﬂwgﬁ %mg of privacy is as great, if not greater;
”mrmﬂ the right owed to the general public for o@m% m%owwwwwm.

The FBI, being an .investigative agency of the mmw al, Government, o this
TaW unevaluated date from individuals from all walks of 1t o T ion is
information with the implied or expressed ﬁdaﬁma@b&ﬁm that suc ) [
‘being furnished the Government in confidence, Wﬁﬁu M.WA b
.official;-authorized individual or agency. Senate Repor .

Government, obtains -

be disclosed unless to an,
813 supports this view .
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by stating in part, ‘it is also necessary for the very operation of our Government
to allow it to keep confidential certain material, such as the investigatory files of
the Federal Bureau of Investigation.” The Heéuse, in Report No. 1497 also took
note of exemption seven providing protection for data such as that which is con-
tained in the files of the Federal Bureau of Investigation.

. This position has also come under judicial review and has been sustained in a
number of legal anaa&ﬂ% In Weisberg v. Department of Justice, which involved.
a suit by Mr. Weisberg for an FBI Laboratory report which was part of the
investigation of the assassination of President Kennedy, the court held that once
it has been determined by a District Judge that files, ‘(1) were investigatory in:
nature; and (2) were compiled for law enforcement purposes, such¥iles are exempt-
from compeélled disclosure.”” As recently as May 15, 1974, the Supreme Court’
denied certiorari in this case. .

In a more recent case in which some Members of Congress brought suit against
the FBI for any data it might have in its files concerning them, the District Court
of the District of Columbia Held that in regards to background-type investigations
conducted - on an individual being considered for Federal employment, such
investigations are protected from disclosure under the seventh exemption of the
Freedom of Information Act. It is clearly apparent that both ‘Congress and the
courts:have seen the wisdom of excluding from- disclosure data contained in investi-
gatory files ooﬂ_vm@n for law enforcement purposes. =

Departmental Order 528-73 which became effective in July of last year, basically’
provides that although Justice Department investigatory files are exempt from
compulsory disclosure, persons engaged in historical research projects. will be:
accorded access to material of historical interest that is more than 15 years old as
a matter of administrative discretion. It is my understanding that since July of
last year, the FBI has attempted to implement the provisions of this Order, even
though it has been confronted with enumerable problems relating to the invasion
of an individual’s privacy.

“The New York Times” in its April 21st issue, reported that the researcher,
who had requested and received data concerning Ezra Pound from the files of the
FBI, was successful in identifying a number of individuals who had furnished the
Bureau data concerning Pound. This, despite the fact that the names and addresses
of such individuals, as well'as other pertinent identifying data, were deleted from
the information furnished. The researcher went on and not only identified the
individuals furnishing information to the FBI by name, but also described theé
data they gave as well as expressed surprise that Pound’s ‘closest friends’ coop--
erated with the FBIL This points out the futility of attempting to proteé¢t a source
of information, by deleting identifying data, from-an experienced researcher who
can easily put the pieeces of the puzzle together. . L. .

Disclosures of this type of information can only hinder the invéstigative respon-
sibilities of the FBI or those of similar agencies whose primary responsibility is to
investigate criminal activities. Thée FBI has always staked its-high reputation on
the fact that information.given to it in confidence is kept secret. It is just such
assurance as this that encourages iridividuals from all walks of life to furnish this
agency information felt to come within its investigative responsibilities: If we
now attempt, through legislation, to discourage such people from reporting to
their Government violations of law because of fear that their identities will be.
made public, we will be doing a disservice to our country. . .

Therefore, I am unalterably opposed to any amendment which will weaken the
investigative effectiveness of the FBI or other agencies responsible for investi-’
gating criminal activities, by shutting off ‘one of their greatest sources of informa-

1 tion—the American public. -

Mr. Hart. Mr. President, I yield 10 minutes to the distinguished

Senator from Connecticut.

Mr. Hrusga. Mr. President, will the Senator yield half a minute to

I me on ‘my time?

Mr. WeickEer. I yield to the distinguished Senator from Nebraska.

L Mr. Hruska. Mr. President, réference was made to the standards,

set forth in the amendment which the Senator from Michigan has

:offered as an Américan Bar Association proposal. That suggestion

. was not made by the Senator from Michigan. He correctly described:

' it"as @i position recommended by the administrative law section of the

 American Bar Association. All of us who are familiar with the. pro~
47-217—75——23




ceedings of that assodiation kndw that thit séction, when it reports'to;

oy

the, Flousé.of Delegatés, thoroughly cdnivass and make: their. effort an.

additional process: After it has been carefully considered and recom-
- mended, it then goes to the House of Delegates. - - Ca e
i The Sendfor has correctly described it. However, it has come to be.
cnown as an American Bar Association proposal, and it.is not. ., .
- Mr. WEIckER. Mr. President, I wish to speak in favor of the amend--
ment offered by the distinguished Senator from Michigan. I think it
is“a-great amendment. I think it Telates to a mattér that should have
received our attention and the attention of the Americani people a
long time:ago.. If it had-and if we had acted, many of the abuses
which ‘we place under the heading of Watergate would never have
occurred. . - S R SR
" Mr. President; I notice .in the memorandum distributed by the
Federal :Bureau of Investigation to various.-Members ‘of the . U.S.
Senate, a statement is made in opposition to the amendment: of the
Senator, from Michigan, that the Hart amendment would::
- Déstroy the confidence .of the American. people in.the ...,Moamnwp investigative
Nmmﬁ.ﬁwmm. . e T f . RS B s e e . .
I have been dsked by many young people id my State as to what
for me was the greatest. surprise of ;Watergate. 1. have responded by:
saying that the greatest revelation was the fantastic seope-and quality
of abuses committed by the Federal law enforcement ‘and intelligence-
community;. that, these various agencies—be.they the FBI, the CIA,
the military intelligence,.or the Secret Service—had escaped account-
ability for such a'long period of time that it was only a'matter of timé

before the little acknowlédgements and the little favors snowballed -

into the types of massive abuses which surfaced before the Senate,
Select: Committee. S _ A . e .
~ There is nothing stated in the Constitution which places any of our
law enforcement agencies in some special status separate and apart
from either the executive, or congressional or judicial branches. .
- Yet there is not one Senator who can attest to the fact that we have
exercised the type of supervision and have demanded the type of
accountability of these agencies as we do of other agencies of the
Government. Slowly but.surely, as our legislative processes mature,
one after amother of the sacred bureaucratic cows comes tumbling
down. And as they have, we have produced better government. )
How long ago was it, for example, that it would have been unpatri-
otic for us to question the Defense Department? Now, we are long
over that hurdle, and we have better defense because of it. - .
It was not too long ago that we could not question our foreign
policy. -We.will have -better foreign policy because Congress partici-
pates.

~ The time is lonig overdue to say that the m.bﬁozwmmbom agencies are |,
performing a special function, and that we should not be a part of |

that function. - N S L o
. Abuses -committed are our responsibility because there is nothing
in. the. Constitution that says that we should not act. Rather, it is
our Hmm%obmmvm#% to achieve accountability, to exercise supervision
over:all agencies of Government.- -

- So when the Senator stated %mﬁ.? ﬂo&p mo.maﬁo% mﬁw confidence of

- the American people in the agencies and that that.was a reason to-be

- e - .
AT A
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against ‘the ﬁmobmﬁ.nmmﬁ et me say that the American faith in those.
tho type o légiclation o i domtaid o Jecase we havo never hud
e R At 1 e S o i
m%% %WMWM. mm&‘aww .,ﬁ.o..B .gmmm@nwcwmnﬁm ‘that T .ooMmbWanwﬂm.% Wﬂmmmwwﬂﬂ
"My feeling is that supervision ought to be &Hmoﬁom_ and not via

%o,m:o_@ﬁ.\&m. ﬁawnﬁpuu&moﬁ.o@@d.m.Mmbmﬁoamwosaw@mgdm%
Connecticut, I haye my security clearance. It could be that I am g
crook or in the pay of a foreign government. Sorry about that. That
Is one of the risks of a democracy. However, I have faith in that the
%«pﬂﬂo&pﬁo process minimizes that possibility. . =~ :

_'Vhen a man or woman is elected, he or she répresents the people.
. WMM he or mbo is mm.@ouw who should ,mcmwuim@” That is the %Bwouwao

We mw.oc._w make sure that we Won into .&Ea every Government

mmmha%,.mm@oubm.O?&.ﬁm?Woﬂ,apbﬁm@muﬂw@spﬁgm:mao erform-
mea apomw memwob. cﬁmmm&ro Constitution? I cannot .pwmcua ws% con-
stituents that 1 am performing my duty if I am not allowed
here or'not allowed fo look there. 7 o o to look
S0 by our nonaction we have built up a new type of government.
It operates under a new Constitution, and that new Constitution
and that new type of Government brought us W atergate. -
: bwﬂ. me say this insofar as law enforcement is ¢oncerned.’ I rémember
Mau an wuu..ﬂcgaﬁmﬂ_.maﬁmgﬁ years back Justice Black had with Martin
gronsky. L B o
Martin turned to Justice Black and said: .

Because of these recent ,mcvmem Court decisions Qo.ome it ke it
difficult to convict an individual of arti im 2t it i the words
of others, mwod;,%oc.vogmaw. Hmow% oM ﬂwwwcmwwwwmwma erime ow.ao putitin the ﬂ.oumm

Justice Black responded, he said:

Well, of course, it' makes conviction more difficult. Has : . i

mwuﬁmWﬁwEHH%rmmma ﬁ%ww ﬂ_ man Wm entitled to counse] Emwwmm mw.‘ wwwowmm%mmwwm_w Mw
im. LI'be fact that you have a right i o i j
makes it more difficult to aoww&od an F&mm&cmwm am American to & trial by oy

He went down the whole list of rights that we, as >Bmaom.5m, had,
and which makes it more difficult to close that prison door on any
one of us. . .

.- That is the view that he took upon.our rights as American citizens,
in making it more difficult, to incarcerate an American.

I make no bones about the fact that from a law enforcement and
efficiency standpoint; ours 1s a very ineficient system of government
because its whole emphasis is on the individual rather than society
as_a whole. o : o
. I have heard this term, “What’s good for society.” If that is the
focus, we have lost the greatness that is ours as a nation; for, we have
achieved a strength way beyond our head count because each of,us
has ,U%ab allowed to flourish, as an individual rather than as a dot n
2 mobp. . . ) )

It is an inefficient form of government, but a very great form of
government. \ , . . Lo .
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So I correlate this to what sits before us insofar as this amendment
. e .
Aum. %MMMMMM going to make the job of the law enforcement agencies more,
difficult in that it brings them out into the open. But, let me. mmmﬁw,@.
you, the far greater danger lies behind closed doors and in.locked fi m%m
None of the abuses that we have seen come out of this system ﬂosw,;
have happened if more people, more eyes, more ears, had been @Wb % e
scene. I would hope this body would adopt the pﬂmumsmﬁ.a of the is-
tinguished Senator from Michigan (Mr. Hart) because to sit and mwmmm
as to all the horrible things that have happened without action wo .ww
be ludicrous, A finger-pointing exercise insofar as the executive branch.
of Government is concerned is not good enough. OObmummwrpw 1o have
the guts to stand up and mmW, .:%Mm are doing something.” We cannot

ething by traveling the old ways. . ‘ :

mo&ﬁeﬁwamw%mamm of opm.%‘o.m us now is that we stand up and _oww
where we have not looked before, and that is exactly what this pB@me. -
ment attempts.to achieve, and why it is supported so wholehearte M
It-is not antilaw enforcement, and it is not antipatriotic. Hfm‘ mc_paw -.
ment is democracy. This amendment mm the H/w%dwwoamg that I stand for..
‘ - the distinguished. : -Michigan. -

I thank the distinguished Senator from g .t this amehd-

" Mr. Hart. Mr. President, I have felt very strongl .amend-i
EMMHM émmw Mwﬂwm and desirable. I salute the Senator ?oBbobﬂo%ﬁn&.
I have no doubt this mw wnm&mmq awwaﬁm% we must go. I.wish very

s had been free to hear . ) L
B%wm %%%@mawmwoﬁ,Zovng@ correctly cautions us @p#?@g mmuwmmw
obligation and a, duty and a right of a government to mE..w.Zo, ﬁw
survival for a society such as ours hinges very important, _%.oww. %...
access that a citizen can have to the performance of those he .HSW_ %u d.
That is important to the survival of government, too. That is wk ,.pam is
amendment seeks to do. As the Senator from Oobwmoﬂoﬁw.mgmom so
eloquently, this is really the meat and potatoes of the society that we,
so often @amo&vm pﬂm a b.mmm moSM_Q. : ,

eserve the balance of my time. ¢ .

o HHSM.. Hruska: Mr. President, I yield myself 5 minutes. foar

" Mr. President, the first duty of a mnation is to survive. éom .msw_@..
that usually in terms of national defense where we are suppose .ﬂm vm
equipped with such weapons and such military forces that we will be
able to withstand and successfully resist invasion. st i

Yet, it has been written many, many times in political history am ,
in philosophical government discussions that if this Nation is going
to fall it is not going to fall because of external pressure or invasion.

from without. It is going to fall because of events that happened within -

its interior, i eral decades an
ts interior, and we have witnessed here for the last several ¢ an
MM.%mW and an increase in crime and increasing problems in the field
f law enforcement. oo :
° Mr. President, as against any individual rights to see n 3
FBI file, such as those to which we were just Teferred by the senior
Senator from Michigan, what is the price for giving individual S%.Nmbm
a right to go into Government files? There will be a continued ‘and

increasing mability of the Government to deal with violators of the

ice i ble, totally
d enforcement of the law, that price is unacceptable, t
WMQMME@E? This Nation cannot survive if we are not .mEn;ﬁo.nm&.
with the lawless elements. ,

what is in an
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.. It is nice to say that our freedoms are valuable and we must have
‘the right. to know and to do this and thet or the other thing, but if,
n the process of getting those things we are going to be unable to deal
with organized crime, if we are going to be unable to deal with those
who willfully violate our criminal laws and we ‘impair -the tools or
even-do away with the tools that we have available to us now for the
purpose of dealing with those violators of law, then indeed we will
have been very, very misguided in this business of trying to see that
the Nation survives.
I say again that the adoption of this amendment, together with the
adoption of the amendment offered here by the Senator from Maine
(Mr. Muskie), Mr. President, will gravely endanger the enactment
‘and the effectiveness of the bill before us today. .
The better course of wisdom earlier this afternoon would have
been to put the substance of the amendment of the Senator from
Maine (Mr. Muskie) on a separate and independent basis.
That same thing is true in reference to the pending amendment.
Let us put this Freedom of Information Act into a position- where it
‘can operate effectively, efficieritly and for its declared purposes in
those areas upon which we find agreement, and then go onto the propo-
sition of taking substantive amendments to the Freedom of Informs-
tion Act and treating them on' theit own merits. o
They are two' separable ‘problems, and I say the price is just too
high /it is $00' high to pay to try to treat the whole msmwu:m%mu, one bill
‘when the passage and -the approval of certain of these amendmerits
~will actually endanger its becoming law: - - . e
It is my hope that the amendment will be defeated. I
"~ Mr. WeickeRr. Mr. President, will ‘the distinguished Sensator
‘Nebragka yield for a question?- . o
Mr. Hruska. I am happy to yield. o : P
Mr. Weickgr: The distinguished Senator from: ‘N. ebrasks Téfers to
‘the increase in lawlessness, and so forth. How do we deal; since these
‘matters have -come t6 our ‘attention of late, with the lawless elements
“within ‘the Federal Bureau of Investigation, within the CIA, Swithin
military intelligence, within’ the Sécret Service, ‘within the Internal
‘Revenue Service? How do we deal with*lawless elements within those
‘Governmerit agencies? o - R

Mr. Hruska. The pending amendment does not bear upon’ tht in
‘any way whatsoever, because if we are’ going to say they must all -
function in the open, they must all function in total frankness and
with total public-disclosure, there may well be an erosion of our law-
enforcement capabilities.
The answer to the question is simply this: There are regular over-
sight practices and procedures available: to the Congress for the
purpose of investigating these abuses, if they are abuses, that come to
light. Furthermore, criminal abuses can be prosecuted in the courts.

I cite the case of the narcotics agents in Illinois, who allegedly
raided a wrong address in search of heroin or whatever the controlled
substance was. For awhile, it was said they may have infringed upon
the rights of the individuals. They were tried in court. They were
tried 1n_court for lawless entry and = violation of law. Those issues
‘were submitted to a jury and they were found innocent.

from
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Yes, bring to court- Government officials who abuse the law if there
is any violation of law. Furthermore, as I earlier indicated, we also
have adequate procedures here in Congress. We have legislative
-oversight committees. _ L R .

Mr. WerckEr. I do not believe that the amendment of the Senator
from Michigan inyolves throwing the FBI open to the _mob. - The
-amendment of the Senator from Michigan, as I understand it, employs
regular court procedures, Mr. President, and is very restrictive and
‘specific. , L

wH repeat my question: How do we find out? How do we find out
unless we have access to information as to the lawlessness that could
take place or has: taken place in the agencies? How do we.find out?

-Mr. Hrusgka. There are ways of doing it. We have legislative over-
sight. We have the courts to resort to where there is a violation of law. .
~ But, Mr. President, there is a more fundamental question involved
here: How are we going to find out about illegal doings of the law
_enforcement agencies?

I ask this question, to

which I should like an answer from the Senator
from Connecticut: How are we going to investigate effectively viola-
tions of law, how. are we going to investigate organized crime when, if
this amendment  is passed, individuals will say, ‘“Nothing doing,
Mr. FBI, because if we give you a statement, it will:be in that file,
and there will be a court order,saying that the file should be disclosed.
My name may be.deleted but there are other ways to find out, and
" they may identify me, threaten my family, or myself.”” These are not
possibilities T 'am dreaming up.  They can be. documented by the
examples I referred. to.earlier. o TR .

The question is, therefore, how are we going to investigate success-
fully to the prosecutorial and conviction stage the violation of law
at large in the community? . T

It is a big, a massive, and. a serious proposition, as all of us know.

" . Mr. WeickeRr. I am glad to respond to the Senator from Nebraska.
The fact is, there has not been a good job done in those areas of law
enforcement where. the -agencies operated illegally. The problem is
that in the quest for law and order, case after case after case after
case has been thrown out because the law enforcement and intelli-
gence communities acted illegally. So I do not think we. attain any
particular status of accomplishment in conquering organized crime,
or any crime whatsoever for that matter, with illegal activities re-
sulting in cases being thrown out of court. = . .

I would suggest that the record speaks for itself. w,wmuEN, I never
thought the record of former Attorney General Ramsey Clark was
that good. But, comparing his record with that achieved by succeed-
ing Attorneys General, he looks like Tom Dewey in his prosecutorial
heyday. L TR R E
: W\Hﬁ%mwdmﬁﬁ That record is bad, but do we want to make it worse
by adopting. this amendment which threatens,to tie.the hands of the
'FBI and dry up. their squrces of information? I‘say, with that, the
soup of the broth is spoiled, and I see no use in adding a few dosages

“of poison. ., ., B B
. %?w. ending amendment should be rejected. , . .- - .. .

Mr. Kenyepy. Mr. President, I do not recognize the amendment, |
as it has been described by the Senator from Nebraska, as the amend- 1

k&

A

-could argue that the amendment we are now considering;
| would leave the Freedom of Information Act less available to a.con-
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+ment we are now considering. I feel thére has been a gross misinter-
-pretation of the actual words of the amendment and its intention, as
A..am.u as what it. would actually achieve and accomplish. So I think i
1s important for the record to be extremely clear about this. . - ..
If we accept the amendment of the Senator from Michigan; we will
-hot .open up the community to rapists, muggers, .and killers,. as the
.Senator from Nebraska has almost suggested by his direct comments
-and statements on the amendment. What I am trying to.do, as I
-understand the thrust of the amendment, is.that it be specific about
-safeguarding the legitimate investigations that would be conducted
by the Federal agencies and also the investigative files of the FBI.

As a matter of fact, looking back over the development of legislation
under the 1966 -act and looking at the Senate report language from
that legislation, it was ‘clearly the interpretation in the Senate’s
development of that legislation that the “investigatory file” exemption
would be extremely narrowly defined. It was so unfil recent times—
really, until about the past few months. It is to remedy that different
interpretation that the amendment of the Senator from Michigan
which we are now considering was proposed. . o

I should like to ask the Senator from: Michigan a couple of questions.
—..Does the Senator’s amendment in effect override the court.-decisions
in the court of appeals on the Weisberg against United States ; Aspin
against Department. of Defense; Ditlow against Brinegar; and ‘Na-
tional Center against Weinberger?  ~ - . .- . ..

As T understand it, the holdings in those particular cases are of the
greatest concern to the Senator from Michigan: As I interpret it, the
impact and effect. of his amendment would be to override those
particular decisions. Is that not: correct? , e

Mr. Harr: The Senator from Michigan is correct. That is its
purpose. That was the purpose of Congress in 1966, we thought, when
-we enacted this. Until about 9 or12 months ago, the courts consistently
bad approached it on a balancing basis, which is-exactly what this

amendment seeks to do. : _ . : oo
Mr. President, while several Senators are in the Chamber, I should

like to ask for the yeas and nays on my amendment. : o

- The yeas and nays were ordered. . . o

- Mr. KunNepy. Furthermore, Mr. President, the Senate report

language that refers to exemption 7 in the 1966 report on the Freedom

of Information Act—and that seventh exemption is the target -of the

‘Senator from Michigan’s amendment—reads as follows:

Exemption No. 7 deals with “investigatory.files compiled for law enforcement

§ purposes.”’ These are the files prepared by Government agencies to prosecute law

violators. Their disclosure of such files, except to the extent they are
law to a private party, could harm the Government’s case, in court. .

It seems to me that the interpretation, the definition, in that report
language is much more: restrictive than the kind' of amendment the
Senator from Michigan . at: this time is attempting to. achieve, of

available by

-course, that interpretation.in-the 1966 report was embraced by a
unanimous Senate back then. - - i P

: gmmmmmwmma?m.mm.,@o?m&._ .O_Ew
if adepted,

Mzr. Hare.' I think the Senator from

cerned citizen that was the case with the 1966 language initially.
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Again, however, the development in recent cases requires that we
respond in some fashion; even though we may not achieve the same .
‘breadth of opportunity for the availability of documents that may :
arguably be said to apply under the original 1967 act. .
"~ Mr. Kennepy. That would certainly be my understanding. Fur-
thermore, it seems to me that the amendment itself has considerable |
sensitivity built in to protect against the invasion of privacy, and to
‘protect-the identities of informants, and most generally to protect the
legitimate interests of a law enforcement agency to conduct an'in- |
vestigation into any one of these.crimes which have been outlined in
such wonderful verbiage here this afternoon—treascn, espionage, or
what have you. :

So I just want to express that .on these points the amendment is
precise and clear and is an extremely positive and constructive de-
velopment to meet legitimate law enforcement concerns. These are
‘some of the reasons why I will support the amendment, and I urge my
colleagues to do so. . - S ,
+'The . Presipineg - Orricer (Mr.
Nebraska has 6 minutes.remaining. -
. Mr. HruskA: Mr.: President, I should like to point out that the
-amendment proposed: by -the Senator from Michigan, preserves the
‘right of people to.-a fair trial or impartial:adjudication. It is careful
-to -preserve. the identity of an informer. It is careful to preserve the
idea of protecting the investigative techniques and. procedures, and
‘so forth.:But what about' thenames of those persons that are contained
in. the file'who are not informers:and who are not accused of crime and |
swho willinot be tried? What-abeut the protection-of those péople whose

names will be in there, together with information having to do with
‘them? Will they:be proteeted? 1t is a real question, and it would be of
‘great.interest to people whoiwill be named by informers somewhere
dlong ‘the line of the investigation and' -whose name presumably
swould stay in-the file. 17w . i - AT o

. Mr. President, by way of summary, I would like .to say that it
:would distort the purposes -of the: FBI, imposing on them the added
" burden, in addition to investigating cases and ‘getting eviderce, of

Domenici): The Senator from

2

serving as a research source for every writer or curious person, or for §

‘those who may wish to find a basis for suit either against the Govern-
.meént-or against. someone else who might ‘be mentioned in the file.
.Second; 1t -would impose upon the FBI the tremendous task of §
reviewing each page and each document contained in many of their §
investigatory files to make an independent judgment as to whether }
or not any part thereof should be released. Some of these. files are |
very extensive, particularlyin organized crime cases that are soretimes |
under consideration for a year, a year and a half, or 2 years. - C
Mr Hart. Mr. President, will the Senater yield?
The Presmping Orricer. All time of the Senator has expired.
Mr. KennepY. I yield the Senator 5 minutes on the bill. .
Mr. Hart. Mr. President,.I ask unanimous consent that a mem
orandum letter, reference to which has been made in the debate and
which has been distributed to-each Senator, be printed in the Record
.-~ 'There being no objection, the letter was ordered to be printed in the '
‘REcorp, as follows: . e

AR

. s : t

~which might be raised for the Bureau.
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MEMORANDUM ' LETTER

A question has been raised as to whether my amendment might hinder the
Federal Bureau of Investigation in the performance of its investigatory duties.
The Bureau stresses the need for confidentiality in its investigations. I agree
completely. All of us recognizeé the crucial law enforcement role of the Bureau’s
unparalleled investigating eapabilities. , .
 However, my amendment would not hinder the Bureau’s performance in any
way. The Administrative Law Section of the American Bar Association language
ﬁ&:&. my amendment adopts verbatim, was carefully drawn to preserve mﬁw.%
conceiveable reason the Bureau might have for resisting disclosure of material
in mw .st\wmﬁmmﬁ%m file: ; ' heth

informants’ anonymity—whether paid informers or citize —
‘would be threatened, there would be no &m&%zumm ; n volunteers

If the Bureau’s confidential techniques and procedures would be threatened
there would be no disclosure; '

If disclosure is an unwarranted invasion of privacy, there would be no disclosure
.A.oobdgax to the Bureau’s letter, this is a determination courts make all the time:
E%wm.& the muxmw mwmgwﬁmw Ww the Act presently involves just such a task); g

in any other way the Bureau's ability to conduct i igati Wi
threatened, there would be no disclosure. v . such Investigations S *

Thus, my amendment more than adequately safeguards against any problem
1 The point is that the “law enforcement”
exemption has been broadly construed to include any investigation by a govern-
ment agency of a federally funded or monitored a¢tivity. The courts only require:
that the investigation might result in some government ‘‘sanction’ such as a
cutoff of funds—and not ‘necessarily a prosecution. The investigations of auto
defects, harmful children’s toys, or federally-assisted hospitals could all be hidden
aoﬁﬁoﬁmq from public ¥iew, and from criticism of government inaction .or
favoritism, unless my-amendment is adopted.- This is the danger which the ABA

“proposal seeks to correct. These are rarely FBI investigations.

Beyond these legitimate concerns, the Bureau’s letter presents arguments.
which reject the entire Freedom of Information Act and all efforts by the press.
mwmp Mrm public to find out-what their government representatives are actually

The Bureau objects that government employees would have to review files to

. determine whether disclosure would really be harmful, and that someone might.

sue if he disagrees'with an agency’s refusal.

But the fundamental premise of the Freedom of Information Act is precisely
that the opportunity to seek information is essential to an informed electorate.
It is also axiomatic that an official should not be the sole judge of what he must:
disclose about his own agency’s activities. i

Surely if the events of the last two years, collectively known as Watergate have.
taught us anything, they have underlined vividly the wisdom of these twe.
assumptions. o , N

Sincerely;

Prrivir A. Harr.

ﬁmo %wwwﬁgzm mw.@ﬂoﬁww.. The @ﬁMmﬁoE.m.mwob agreeing to the amend-
ment. On this question the yeas and nays hav
clerk will call %Ho roll. 7 % © been ordered, Mﬁﬁ %mm
The assistant-legislative clerk called the.roll. o
. Mr. Roserr C. Bygp. I announce that the Senator from Arkansas’
(Mr. Fulbright), the Senator from Alaska (Mr. Gravel), the Senator!
from Indiana (Mr. Hartke), the Senator from South Carolina (Mr.
Hollings), the Senator from Iowa (Mr. Hughes), the Senator from
Hawaii (Mr. Inouye), the Senatof from South. Dakota, (Mr. Mec-
Govern), the Senator ffom Rhode Island (Mr. Pastore), the Senator
from Rhode Island (Mr. Pell), and the Senator from Alabama (Mr.
Sparkman) are nécessarily absent. L
I further announce that, if presént and voting, the Senator from
Alaska (Mr. Grayel) . and -the. Senator from Rhode Island (Mr.
Pastore) would each vote “‘yea.” R R
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Mr. Grrrrin. I announce that the Senator from Utah (Mr. Bennett),

the Senator from New York (Mr. Buckley), and.the Senator from

Idaho Mr. (McClure) are necessarily absent. . -

-1 also-announce that the Senator from Colorado (Mr. Dominick),’
the Sénator from’Arizona (Mr. Fannin), and the Senator from South
Carolina (Mr. Thurmond) are absent on official business.

"I further announce that, if present and voting, the Senator fro
South Carolina (Mr. Thurmond) would vote ‘“nay.” :

The result was announced—yeas 51, nays 33, as follows:

{No. 220 Lze.] -

YEAS—51"
Abourezk- .- . . "Hatfield - . - .- Nelson
Aiken . ¢ Hathaway : Packwood
Bayh o o Humphrey - . . Pearson
Beall . S Jackson . * Percy
Biden Javits Proxmire
Brooke - - .. = " Kennedy . : - Ribicoff
Burdiek - . : Magnuson. Roth
Case " - . Mansfield . . Schweiker
Chiles. : - . Mathias . : - Stafford
Church o MecGee i Stevens
Clark o © + ‘Melntyre -~ ¢ Stevenson
Cook.. . ' - Metealf Symington
Cranston o Metzenbaum - Taft.
Eagleton : Mondale” . Tunney
Fon Montoya ‘Weicker .
Hart . - N - Moss - Williams
Haskell : =~ - Mouskie " . Young )
= ’ NAYS—33 .
Allen ... Curtis S Huddleston.’
Baker - " Dole . Johnston
Bartlett . .. . ... Domenici : Long .. -
Bellmon « - Eastland . - .. . .McClellan e
Beptgen - .. ¢ - .Ervin Cee .. -Nunn . . S
Bible . © " Goldwater . Randolph™ =« . . |
Brock - - RIS Griffin. - ..~ .. .. Seott, Hugh = g
Byrd, Harpy F., Jr. -, . Gurney - ... . . . - Scott, William L..
Byrd, Robert C. Hansen Stennis e
Cannon Helms Talmadge .-~ ..+
Cotten 3 : ; Ly Hruska Tower
- O NOTVOTING=-16:7 7 -
" “Hartke - . Pastore -
Hollings . . . . Pell. o
Hughes "~ = .°" " Sparkman’
Ao o o Inouye . 0 o Thurmond .

, McGovern

4 Q.A_wo.g,.. ooy LT L

' Mr. KennEDY. Mr: President, T oy “.dw.w.wmaaw.mﬁmw the vote by’

which the smendment was agreedto. ~ T L L
M. Moss. Mr: President; [ move to lay ‘that motion‘on the table.
The motion to lay on the table was agreed to. "~ - - - O
‘Mr. KeNNEDY: My, Président—=——="" ~° . " '
“The wummmngm OFriceR. The ‘Senator:

PR

o MasSiichusetts. .
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Mr. KennepY. I yield to the Senator from Pennsylvania without
losing my right to the floor. . « _

The PresipiNg Orricer. The Senator from Pennsylvania.

-Mr. Huer Scorr. Mr. President, I thank the Senator from

Massachusetts. _ . ) . .

The Prusiping OrricEr. Will the Senator suspend? Who yields time?

Mr. KenNEDY. | yield 5 minutes to the Senator from Pennsylvania
or whatever time he needs.

2

o ._»szzuzmzﬂ or FrEEDOM OF INFORMATION AcCT

The Senate continued with the consideration of the bill (S. 2543) to
amend section 552 of title 5, United States Code, commonly known
as the Freedom of Information Act. ‘ ,

The Presipine Orricer. The bill is open to further amendment.
. Mr. KEnneDY. Mr. President, I yield myself 1 minute.

_The Senator from Kansas has mentioned to me an amendment
which he was considering offering to expand one of the exemptions
dealing with medical research, and its relationship to the category
of confidential information. Although we have no specific information
about its impact at this time, I have indicated that I will work with
him to review the proposal and make a determination as to its merit.
The Senator would then have the opporfunity to.offer his amendment
at a later time, perhaps to a health bill that will be pending.

Mr. Dore. Mr. President, based on that assurance, I would like
to commend the Judiciary Committee’s Subcommittee on Administra-
tive Practice and Procedure, under the very capable leadership of
the distinguished Senator from Massachusetts (Mr. Kennedy),
for its work on this bill to refine the provisions of the Freedom of
Information Act. , ,

I think they quite properly endeavored to correct some of the
many problems of implementation created by the deficiencies and
shorteomings of the existing law under section 552 of title 5, United
States Code. However, I am.concerned that, as spelled: out on the .
fitst page’of its report, the committee chose not to approach and
attempt to resolve the difficulties emanating from the “exceptions
to disclosure”” contained in subsection (b) of the relevant section. -

They did so, apparently, on the premise that such “exceptions”
had been substantially clarified through numerous reported court
decisions. I would have to take issue with ‘this position, particularly
as it involves'item 4 pertaining to “trade secrets,” and the definition

thereof. &or there are many yet unsettled questions in this area,
probably as the result of our failure to adequately specify by.statute-
exactly what is meant by such a “secret.”: =~ . -~ . . ﬁ
- Accordingly I had considered - offering to S.. 2543 the- following
amendment to which Senator Kennedy has referred: =~ =
- On’page 17, Between lines 12 and .13} insért the following new subsection:

Section 552(b)(4) of title 5, United States Code, is amended to read as follows: -

oty

“(4) trade secrets and commercial or financial information obtained from a
person and privileged or confidential, including applications for research grants
based on original ideas.”

Mr. President, very briefly, this was a simple amendment intended
to clarify in part the application of the Freedom of Information Act
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as’it directly relates to research grants. I'have received several letters
on this subject from Kansas educators—especially those associated
with medical or other scientific investigations—all expressing criticism
of the act’s interpretation and ultimate impact on original experi-
mental project studies. o

: COMPETITION IN RESEARCH

Basically, their arguments have been that research, like any other
free enterprise, is highly competitive. And while individuals capable
of performing experiments using the ideas of others are rather plentiful,
creative individuals with new ideas.of their own are much less common.
Therefore, it is extremely important that the ideas of such investiga-.
tors be protected. . S o

It.seems to me, then, that the scientist who applies for a research’
grant, based on.his original.idea, should not have to risk the exposure
of that, notion in, a public document for anyone to test before he '
himself has. the opportunity to. be awarded funds to perform. the
necessary experiments; that is, the confidentiality of an application:
for.:a research grant being the integral part of the granting process
that it is, the safeguarding of the ideas contained therein should be
imperative. . e , .

.4+ -. . _ PROTOCOL OF.GRANT. APPLICATIONS -

This. véry standard has been geénerally invoked in the past, as’

described by Dr. John F. Sherman, Deputy Director of National

Institutes of Health, during his testimony before a House subcom-

mittee surveying <the granting . process in hearings of June 1972,

Certain portions of his remarks are particularly pertinent, I think

and merit the attention of my colleagues. =~ =~ S B
Reading from his statement, Dr. Sherman said that—

:The information provided in grant applications submitted to the NIH is.
treated as eonfidential, Because research scientists and academic clinicians owe
their advancement and standing in the scientific community to their original
reséarch ‘contributions, their creative ideas are of critical importance and research
scientists carefully protect their ideas. Thus, to the scientists. and to the research
clinician, research designs and protocols are regarded and treated as proprietary
information, just as trade secrets are protected by the commercial and industrial
sector... = - ) g o C i : :

If 'we are to encourage vigorous competition in health research, the NIH must
respect applicants’ ideas and protect them, I they could not be assured of this.
confidentiality, we believe the NIH review system and its encouragement of,
scientific competition could not be sustained. Scientists would not supply the
explicit details of théir proposed research approach and methodology essential’
for competent. review, and’ the  NIH ability. to obtain effective evatuation of:
scientific merit for further programmatic judgments would be markedly hampered.-

Mr. President, I ask unanimous consent that the remaining selected”
extracts of 'Dr. Sherman’s testimony be included in the Record

There being no o

in the Record, as follows: -

L S Lol Ty

at this point. . S ,, o
bjection, the testimony. was ordered-to ‘be printed

‘ParmiaL ExTRACE OF T
PART i L OF 1ESTIMONY OF Dr. Joux. F. Sux
Naronan Hz_mén.da.mm or. Hearin, Dusine H.HMQEQM %wwwmmmmwwﬁwﬂmwm% o% :
~OF THE CommirTEE ON GOVERNUENT OPERATIONS R

I .

- FLOW- OF (IN' FORMATION TO THE PUBLIC REGARDING THE RESEARCH GRANT MﬁOQN»ﬁS

|
4

1. Applications

.ﬁds_mmm&pbmowSpﬁoFmboaomozvmm.., I i

, ...,m‘.fv pplication is sent to the ce i

W Nwowwbmm. ,.HEQ Science-information exchange is an mwmo.HBpﬁou%mwmmmwﬁmwwgmﬁmow
v%m ¢ Smithsonian Institution, Co . . perate
ection 1 of the research grant application is entitled “Research Objectives.”

This particular sheet contains no privileged information. It includes the name and

2. Nm«m&sis grant awards

wcwmc.ﬁoaamm o:bmwm ed T de availabl
m umcww@,cmu %m wzcmomﬁoumwmmug grants awarded by the NIH are made available in
. @) Lach year a cumulative list of awards made during thy iolis fis 2
= M %pﬁwwwrmm wm .mﬂ wmwmaw om». a%ucamm entitled “Public H.Hmmp?m mﬂﬁ%ﬁmﬁmwwﬂm. Mm%m
- ) ' throv A€ U.5. Government Printing Office. Data with recard to (1.
- awards are broken down in a number of fashior Principally. how, e e the
- institution, by States, by principal investi ator, the projact e phe el this is by
- group, the gran bivmﬁwa the dollar smont.  * )k 1, the inliial review
- 9).dhe Division of Research Grants also issues a tivo-vol seri i'ye
B Mww_%%ﬁ %MMMMMMS%H Wamim Mwmqutwig.or displays the MMWM%H M%Mw%mm wWawmwwww
Tubric h ueh as arthritis, brain injury, gastrointestinal’ of i0;
- cetera. ‘The H.mmmwu. h Iso. i d'by mi & alphabenen g, €t
o A.nwa%mam@acum.. oA grants E.w also indexed by number and alphabetical listings
¢) In addition to these formal publications, interim st f gr : ]
; ion Viig istings of 5
: @WM wawwzw‘go to interested individuals bw.;owmmammﬁobm. E&M@Mﬂmmﬁ HMMHMNMMNHMW MMM
© press,- Notice of a grant award is also sent to the congressional Representative in

4 whose district the grantee institution is located..

8. Notzfication: to %m?&.@& Tnvests cation. 1 . .
N ion DL gator re applications wh sap
o . “approved but not Sunded” - ek ‘n.s.m &smm.@%»oﬁ d or
For those applications which are disapproved or, though i u?..,o«&.,..wﬁm st

awarded, infor i s . : A
awardeq, information summarizing the réviewer’s Opinions ‘regarding “sciéntific
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Mr. Dotn. Mr: President, in. spite o  thi o 1 the tnr

o VL , 10: spite of this practice in the tre:

P Mm grant applications, the courts havs, sumow%ﬁwa&.ﬁ not &%Mwwwmwm%ﬁm

- % bo accept it as being in compliance with the Freedom of Inférmation

. %ﬂswu.ww%yebm. And I think this may be due in great part to.the
o mm,@oﬁou.mzmmm .cma.@ in the mﬁﬁocmq Bwbaobm@ :w%@%ﬁmbm:

.
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g . TR S . v K y cis e AR SR w. H.@Hwﬂ
fact, in.ruling last’ November that privileged. research
mb%wugﬁmb.gsme .mm made .public, U.S. District mzmmmm mem& mwm-
monished Congress forits “* * * imprecise and poorly mwp ted free ,wmw
of information statute.” I believe the entire backdrop®and .H.wﬁobapo
of that decision—which is currently. on appeal—is Eu@ogmmugﬁ ﬂrm

consideration of this amendment, and ask unanimous @o,ﬁmmp ‘ _.@m
complete memorandum opinion and order be printed in’the Roﬂa L
" There. being no objection, the decision wag ordered to be printed mn

:

the record, as follows: o . G et .
[U:S. District Court for the District of QoFBE.wW_OM,ﬁH. Pwﬁ.ob, .Z.o. Hwﬂclqwu,
sain RS i ] NC.. PLAINTIFP, 'VERSUS DEPARTMENT OF

'oN RESEARCH ProJzcT, INc.,” PLAINTIFF, VERSUS LXP
MMMM%MWW&G@EB? AND WHLFARE, AND CASPAR W. WERINBERGER, DEFENDANTS
" : MEMORANDUM OPINION ° -

..Qj, . ;., h.. ”_4,4. . mmw. M.wn,.a mm..mw,m.do
Plainfiff invokes the Freedom of Tnformation Act, 5 d.m.o...m , ks
.dow m%_.u. WW@WNMME@M..& certain. records from the Department o% Hmm%wrmmmﬁuﬁwﬁ%%w%w
mﬁ@@qmmam snd-one of its constituent-agencies, the National Inst AW A ,wuwmwﬁa.m_m
Health (NIMH). An injunction and declaratory judgment are sought.
written request for production,sinspection’and copying o

Fir

f specified records has been

uil i ini i -1s and the issues are’
d through. appropriate Q@Emuw.m.ﬁmﬁwn. channels D e SO

: Mc.o%.%w%wmmmwavqu mommow.o the - Cotrt, which” has -jur mﬁﬁoﬁﬁﬁ&% 5 dmo

§5220) 9 ‘docundients

e et ot dtailed Shecifcation
1973; plaintiff réquested; with @mﬂb@@ specification; docunients
elaing 1o Uien dilinated msborch gednts by (e Poychophermiceloy o
....mmmmd#uw.wmﬁaﬁmwn ..ZHHSH.H o e omrticulas " hyperkinesis.” All:'but two of “the
e G b i e e ﬁ%w&w%ﬁwﬁaﬁ of ‘stimulant or. anti-
methylphenidate v:ﬁﬁﬂpm%\u.« : %Mﬁnﬂww%vmwmﬂwﬁm,
“fhioridazine andsimipramine, on selected sehool age fnd Qau.@_ﬁwumo,; : el .
: mr%mﬂwsmwwm Muﬁ.%pmwbww“p%w%wwmm&wumm.. by, wﬁz&wowmﬁ.udxﬂm.w%m%ﬁwwﬂwoww%%ww
‘medical of Fésearth institutions. None of the grants is concerned witi tho b: -
) Mb mmﬁwﬁuwwwmwmwmmm oﬁwwm dtugs being tested. Their purposes ‘Wowmanw.wwwaﬁmm‘wm
mination of optimal dasngo lovels snd restment schedules; e MeRnLon o
* mossible harmful side effects such as drug dddiction’ velght; themeast
B ftoot of wmm“wmowwo%wwwmwﬁmygmwﬁww including thé Eumamb.oa,.‘.@m mewam.
and the dévélopment of improved pw.m@mms.m.ﬁﬁ .w%mwﬁ.&wam 10

" On' April

résearch grants involve the u
_ depressant drugs, .including

ment of gm ‘effect of
yendent learning; 5 b-techn
Mw%%mﬂmmﬂg mnmommuw of drug treatment on children. ' Fioh meed not
Following & series of conferences and maBEw,mﬁpezn v@%umy W ch need not
“be reviewed here in any detail,” a considerable number -of onmqboum  wero fur-
ished. However, as of July 27, 1973, the following oﬂomowsm mw Jocuments
ﬂwum still Uw.pum‘i&gmaw and it is upon these %wﬁa %%o.._wﬂwmw“ﬁm %%, y %m. Mﬁm@mﬁ&
. " with .regard “to- previously, approved grant. ap; AOTLSs .
ofomentand aay soned exibis deriing tn dol e peniuth gl
B ) : neti ,. © O .28 @ Y pe Lt ek - PR r, TR}
.moﬁmm%ww#%mwwwww% mm m.wwwmwzmg approved continuation, renewal or supplemental
applications, the compréhensive’ eseril
NWMWMWWHW.”W% of the projects m..pbn.mﬁew@ §M¢ m%%% mwwmwf
- enti ‘of :all:site. visit Teports.: ! sl . 1 by out-
mEAM VQ%WM%MMMMNN% NIMH staff- during the mm@bnw‘uoﬁwﬁbm:go applications;
o (d) the entire text of all continuation and renéwal appli
yet been approved. ~
“For the purposes of analysis; thes
ag grant applications, site visit reports;
After some discovery, the matter came !
an arrangement developed at a status comierenc

camera a portion of a single : oW e e o ko,
i roperly be withheld under the Act. le, a

@MM Wmﬂw% MWM%%WM%% WR%BMW%. Tt was agreed that the determinations, made

by the Court based on this example %OSE nowﬁo A

similar material covered by plaintiff’s request an

the record was completed, the parties presente

file post-trial briefs.

i

PN

s H—Hd.: i, CaL Tt
and Ypink shoets for final hearing inder

before the Court

ve progress réports ‘deseribing ,nrﬁ‘.u‘.@mﬁﬁm.‘.mv@,mwoa ,
heets”’ prepared by out-
e mmwbm. %ﬁwnv.wmﬁmdﬂoﬁ I . they do not contain a

abamw{m.&@&,m documents will bereferred to simply

e. The parties’ presented in ;

grant file marked to show the type of information { Branch of NIMH

1 the disposition as to other |
@ammw%@ withheld. After
d argument and were allowed to |

i

s
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T &..gﬁ.gm.mgi procedures ..o vi. el -

Before turning to the conflicting interprefations. of the. Freedem of Information
Act presented. by the parties, the nature of the material requested must-be elab-
orated and its significance in the chain of the grant process explainéd.l- .- ..

The National Institute of Mental Health operates a dual system. of review for

. -all major research projects. The first stage involves the -initial, rfeview group
(sometimes called a study section or review committee), made up of,from 10-20
nongovernmental technical consultants, who- are appointed by -the. Director. of
.NIMH for ¢verlapping.terms of up to four years. Each-branch or center of the
NIMH is served by one.or more review groups qualified in a specific field: There
are approximately 20 NIMH review groups for research project grants, as well as
review groups for long-term program grants, small grants, fellowships and train-
ing. There is an Executive Secretary for each review group who is.an NIMH

employee and a chairman who is appointed by the. Executive Secretary.
. Hach application is'assigned by the Executive Secretary. to one or more members
~(assignees) of - the;initial review:.group for study and comment. Assignees are
selected because of their experience and -competence in the .areas covered by. the
proposed research: Non-committee members may-also.be asked to review-a project
on an ad hoc basis, when the Executive Secretary feels that the committee ifself
‘lacks éxpertise in' a necessary areai .- - - - . .- o o e T
When' additional information is needed, the Exeoutive Secretary. may obfain it
-throeugh-eorrespondence, by ‘telephone, or by a site visit conducted by the review
group’ assignees. .Site visits- may- also; be: requested- by the assignees. themselves
when they believe it will'aid in-their'review of theproject. Site visits are ‘generally
used for. inusually large or multidisciplinary; applications, or when. it ig;deemed
-importiantito meet: personally with. the investigator .and his or her assoe i
order: to-observe: the: physical facilities: and equipment,. which, will be used or to
-observe--a. particular experimental technique in_ operation. Visitors ‘may make
suggestions for changes in the proposed research: plan; and a revised protoepl;
-addendum is sometimes submitted to NIMH following the site visity. ..~ . ,.:
~ ' At#the conelusion of the.site:visit, the-team meets in executive. session;t :
their reactions and to formulate:a recommendation, One assignee :delegated. fo
“write up. the team’s’ findings, sometimes . with:the -assistance, of written reports
{rom .the.other visitors. The site visit reperts ‘are:prepared on behalf of the team
‘a8 a wholé and they do not identify evaluations with ‘particular members. of the
/site visit téam. - v oo T I
-+ The site visit. report or,-when no-site visit was held; a written .evaluation pre-
pared-by one of the assignees is made part of a grant booek which is. sent to_each
‘memberof the initial review group fourto six weeks, before its meéeting. . The grant
-book ‘also ‘contains a. copy - of the ‘complete grant. application for each .project
‘which is scheduléd to-be reviewed. . . - .. . R DL RO TR,
Initial review groups meet three- times' & .year. The :Clinical Psychopharma-
“cology” Research Reviéw. Conmmittee, ‘which reviewed thel sgrants i
“considers an average often'to fifteen applications at-each meeting, inc L ple
‘mental and renewal applications.? Each:proposed. research. project is, reviewed
-separately for- approximately .45 minutes t0:an. -hour. :The principal ,assignee
-described the. proje¢t-and presents ‘the findings of the site-team. isit. The, other
visitors also present a critique of the .project, and NIMH stal nay,he-asked to

Gomment.. -« - .. s S Towd e R
= Following the discussion and after a consensus: has-been. reached, a formal-vote
is taken on each projeet. If it is-approved, each member of the committee then
assigns a rating to the project, which is used for determining funding priorities.
The minutes of each meeting contain a-complete attendance list and data on the
number of approvals, disapprovals and déferrals of applications considered, but
summary: of the discussion,regarding any application. -

. After the'meeting of the initial. review:group, an NIMH staff person prépares.a
-Summary ‘Statement (¢ pink: sheet”). for each grant, containing in: a single’ docu-

W

.1 Thhe following textusl deseription of the NIMH grant review process is ﬁmwmb.wmnoﬁ_n:%,@ﬁn the deposi-
-Hon: of Dr. Ronald 8. Lipman, Chief of the Clinical Studies Section of ‘the Psychopharimacology Research

. Branch' of NIMH and from the NIMH Handbook for Initial Review Staff- (1970) , E&bg,m. "1’ exhibit in

.- 2 Supplemental-applications are for additional funds abave the amount previously approved for the:cur-
rent-or any future project year. Renewal applications are for funds beyond the proj ect_period previously
‘gpproved. Continuation applications are filed at the beginning of each year in'the previously approved

“project period, Generdlly, supplemental and reriewsl applications must compete for ayailable’ funds’ with
other applications, new or otherwise; they are processed through both stages of the review process. Con-
tinuation applications are generally noncompeting and not subject to the review process.
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brief description of the proposed reseaich or training grant request and the
Mwﬂﬂw%&?m noumﬁwgﬂowm ﬁumw led to the specific recommendation, .EoEQ.E.m in
‘thie- ¢ase of a split’ Vote the reasons for both majority and minority o@ESHWm.
“Thée Statemént will: normallydiscuss the background and competence of ..evar
investigators, any special aspeets’ of the facilities and equipment, and whether the
“Hudget is appropriate to the aims and methodology of the project: Where HEBME
‘siibjects ‘ate involved, the Statement should include the opinion of the review group
on the'risks involved. In pm&&ﬁr. mdmdm#@ dwm? report, if one has been written, is
{neorporated by reference into the Statement. : o ‘
ﬁwﬁmmwww%ﬂwmmwd%gmﬁmo actions are considered to be collective and anonymous.
“Therefore, the Summary Statement does not attribute evaluations or comments
“to'any, individual member. If two or more membérs voted ‘against ‘the ‘majority
recdmmendation, their oEEww % also summarized in the Statement, without
identifyin ‘members involved. + " . . .
EQ_HJMMuMM% MMHWMMWM are thie principal gource of information regarding the mWAvroMW
tion%and ‘the récommendsation provided to the National Advisory Mental Healt:
“Counieil; they are also used: by NIMH stafi'to provide information oosomgzwm
“disapprovals to applicants and to folléw the results of m@wmwﬁwa projects. >ooow -
ing to a#mu.ZHEm»mpugdoﬂww at me MWm Statements are ‘‘perhaps the most in-
‘formétive document in the history of the grant. . L
moﬁumwcwmmﬁwmmo in the ad.ﬁ.%ZHgm Teview process E<&,<mm the National
-Advisory Mental Health Coiincil, a body set up by statute to " advise, cobmﬁa
“with, and make recommendations to, the [Secretary] oon - matters Hn_mﬁbm H/M_o &d M
K {ivities and functions of the [Public Health] m.mu.ﬁoo in the %mﬁ%m ental
YHeéalth.” 42 U.8.C. §218(¢). The Council is specifically authorized *‘to wmﬁ%ﬁ
fregeareh-projects or programs submitted to or initiated by it in the field of J@bg
‘health #nd recommend to the Seeretary .. any such vwouwodm. Sgar it be Wmdmm
‘show promise of making valuable contributions .acbsﬁmu knowledge AEM “Te-
“spect ‘to the cause, prevention, -or mefhods of diagnosis’ and treatment ow. @WUT
chiatric: disorders.” 42/ U.8.C. § 218(c). The members ‘of the Council mm.om e As-
sistant Secretary for Health, the Chief Medical Officer of the Veterans’ A Bﬁwwm'.
tration, ‘a medical officer ﬂomwm%&ummm UN aﬁmmm%%um&«mu% of Defense, and twelve
“publié. members appointed by the Secretary o V. ] .
va.%WM HMMMWM% m%%ﬁmou.% EW&& Health Ooﬁ.@ﬁ ‘meets three times a year for
two hree days:to review the *‘récommendations’ of all of the initial review
-gFoups ‘within. NIMH. The Council reviews from 500-to 1,000 grants during each
meeting. Except where a special request is made, the OQEBH. members do not
receive individual grant applications. Their decision is based solely on the review
< group Summary Statements. Except for grants on which a special nz.omﬁob is
réised- (no more than five percént of the'grants), the Council approves the recom-
“meridations from each review ‘group in a block. Consequently, the Council’s omaw..
cern is with guestions of mmwo&m wwﬁo% Wuawucm program priority, and not witl
- the seientific merit of any individual applications. . . . .
gw.,ww%ﬂm%% mwwawoé@ duwx the N @ﬁou@wﬁ»»mﬁm.ow% Mental Health Council, ?wmwu,m.
-'of "4 project is’ contingent upon the availability of funds. General wdomeﬂo.m, o_~.
¢ funding are determined by the Director of NIMH, with.the advice of g,m m@w.bmm )
* Advisory: Mental Health Council. Within these general priorities, 90-percen _m 1
vihe approved grants sre funded in the erder of numerical priority set by the |

R 4 8 t - . et o 41 P MH»O&O.@. ;
The award letter states that the project has been m.mvuo.aymm. by the initia) ,»,
Amg.ﬂﬁ and the National Advisory Mental Health Couneil. :-

i

II. The act .

rocedures generatea prodigious amount of information concerning the

: vwmwp, mbmew%How %m.&mgmm@ﬁ% the allocation of funds among them. NIMH
" incorporates into its ‘application instructions a warning that some of this infor-
mation must; be made available to the public under the Freedom of Information {
"Act: However; it specifically assures the applicants that the following information
" does not fall within the terms of the .Act and will not be disclosed-to the public:
" a. Applications for research grant support are. considered to be privileged
“information. Until such time as an application is approved and a grant awarded,
no information is disclosed except for the use of Section I of the m%mr.opﬂ,ob form
“PHS-398 and the notice of research project form PHS-166 bythe Science Infor-

“initial review :group. Reésearchers are notified -of the grant award V% an award §f
WMMW% @ﬂmwwﬂowwpm%uoﬁoﬁ both of which are signed by the NIMH branch chief. §
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‘mation Exchange in ¢orinection with i
-among participating agencies. . : :

b.:Section II.of the application form PHS-398 or the corresponding ‘material
-in application form: PHS-2590. : S : :
- ¢. Details of estimated budgets: - - oo . : A
.. 4. Discussions of applications by advisory bodies.?s Plaintiff challenges this
interpretation of the Act and NIMH’s consequent withholding .of substantial

- portions of the grant applications, ‘‘pink sheets,” and site visit reports requested.
- Inresolving this dispute, the Court is-faced with the initial difficulty that the
"Act on. its face does not give special consideration to the field of medical research
or the problem’ of. grant applications. Accordingly, as is usually the case where
the Couft must attempt to apply-this imprecise and poorly drafted:statute to a
situation apparently never contemplated by the Congress, it-becomes necessary
to resolve the controversy by relianee on the high gloss which the learned decisions
.of this Circuit have been required to place on the legislation. :

The initial question for consideration is whether the “pink sheets,” site visit
‘reports -and grant-applications are documents coming within the disclosure pro-
visions of § 552(a). Under the decisions in this Circuit, it is clear that the NIMH
initial review groups constitute “agencies” as that term is used in the Act. See,
e.g;, - Grumman Aircraft Engineering.:Corp. ~v. Renegotiation ‘Bd., No. T1-1730:
(D.C. Cir. July 3,1973) (‘“‘Grumman II”). They “serve as a discrete, decision-pro-
ducing layer’* in the application. process and the priorities they set receive only
.perfunctory review by the National Advisory Mental Health Council. Id. at 10.
It is equally .clear—indeed not contested—that the “‘pink sheets’” represent the
final opinions of -the initial review groups, presenting authoritative reasons for
assigning each application to a particular priority. The site visit reports must
be viewed as integral parts of these.final decisions, since, as indicated by the
sample file, they -are incorporated by reference into the “pink sheets” -and are
cited ds a basis for the review groups’ final decisions. See Sterling Drug, Inc. v.
F.T.C., 450.F. 2d 698, 704-08 (D.C. Cir. 1971); American Mail Lines, Lid.. v.
Gulick, 411 F. 2d 696, 703 (D.C. Cir. 1968). Both types of documents are there—
fore subject to disclosure as an -agency’s ‘‘final opinions . . . made in the adjudica-
‘tion of cases .. .” 5 U.S.C. § 552(a) (2) (A). As for the grant applieations, they
-are “identifiable -records” of an agericy and are therefore subject to disclosure
upon- specifie request, which plaintiff. has duly made. See 5-U.S.C. -§ 552(a) (3) H
Bristol-Myers Co; v. F.T.C., 284 F. Supp. 745, 747 (D.D.C. 1968). :

All of the documents sought by plaintiff must therefore be produced in full
unless the Government can establish that certain papers- or sections thereof
fall. within the specific exemptions enumerated in the Act,. Defendants suggest
that three of these exceptions are applicable to-the documents at issue: In con-
-sidering this claim, the Court-must construe the requirement of disclosure broadly
-and the exemptions narrowly in order to promote. “the clear legislative intent.
to -assure public access to all government records whose, disclosure would: not.
significantly harm specific governmental interests.” Soucie v.' David, 448 F.2d
1067, 1080 (D.C. Cir.,1971). - : v cee
. Defendants argue that all ‘descriptions of an applicant’
:whether in, its application -or in ageney reports, constitutes eonfidential material
.within the terms-of the fourth exemption.® However, that exemption shields only
trade secrets -and other -confidential. information that is.either ‘“‘commercial’”
or “financial” in nature. Getman v. N.L.R.B., 450 F.2d 670, 673 (D.C. Cir.. 1971).
.None of the. applicants for NIMH grant funds.are profit-making enterprises,
nor are such funds sought for the production: ormarketing of a productor service, *
‘Whatever Congress may have meant by the admittedly imprecise terms in the
fourth exception, the Court cannot, consistent with its duty to construe the
Act’s exemptions narrowly, find that scientific research procedures to be under~-

am&omﬁouﬂdz&m.m for exchange of information

s proposed Hmmg.u&u»

' 2 National Institutes of Health, Grant for Research Projects, Policy Statement 14 (1972). This interpre—
‘tation of the Aétis consistent with HEW’s more general interpretation, codified at 45 C.F.R. §—.

35 U.8.C. § 552(b)(4): “This section does not apply to matters that are . . . trade secrets and commereial
‘or financial information obtained from.a'‘person and privileged or confidential. . . .’ i :
- 4In recent testhmony before Congress, Dy, John F..
of Health, argued that the fourth exemption should

Shérman, Deputy Director of the National Institutes
. ] apply to grant documents bécause “to the scientist.
.and to the research clinieian, research designs and protocols are regarded and treated as proprietary infor--
‘mation, just as trade secrets are protected. by the commercial and industrial sector.’” Hearings on U.S.
Government Information Policies and Practices Before a Subcomm. of the House Comm. on Government.
Operations, 924 Cong., 2d Sess. 3620 (1972). However, this analysis is only relevant to the extent that Dr.
Sherman recognizes that research procedures are not actually trade secrets, nor are research part. of the-
“commerecial or industrial sector.” His arguments are exceptional * * *, , .

47-217—75—24
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‘taken by non-profit educational or medical institutions fall within' those terms:3
Even if the Court were to find otherwise, however, defendants would not prevail,
{for they have wholly failed-to meet their burden of proving that the.particular
research designs and protocols at issue in this case contain material that would
normally be kept confidential by the researchers themselves, regardless of the
agency’s own assurances of confidentiality. See Sterling Drug, Inc. v. F.T.C.,
supre, at 709. - . e ’
* Defendants also raise the fifth exemption,® which shields-inter- and intra-
agency memoranda. However, this Court’s finding that the ‘“pink sheets” and
-site visit reports constitute final ageney opinions takes those documents out of
the fifth exemption; see' Grumman U, supra, at 13, and the applications are not
protected: because ‘they were written by non-agency personnel, see Note, The
Freedom of Information Act and the Ezemption for Inira-Agency Memoranda, ‘86
Harv. L. Rev. 1047, 1063-66(1973), and .contain essentially factual material,
see Bristol-Myers Company v. F.T.C., 424 F.2d 935, 939, cert. denied, 400 T.S.

824 (1970). . - ‘ T
" Similarly; there is no merit to defendants’ claim -that- the disclosure of -any
agency réference to the professional qualifications or competence. of a particular
researcher would constitute a clearly unwarranted invasion of- personal privacy
“under the sixth- exemption.” That . provision shields only ‘“personnel and medical
files and similar files” from “disclosure. Although the term “files’”’ has. been jus-
“tifiably criticized as vague, see K. Davis, supranote 4, at 798, it cannot be.ignored.?
-The sixth exemption was intended to protect:‘“detailed Government records:on
an individual,” H. Rept. 1497, 89th Cong:, 2d Sess. 11:(1966), and it cannot be
‘extenided to shield.a brief anslysis of professional competence written into a final
‘agency opinion. I S O L ey
. Perhaps’ ih recognition .of -this - distinction,. Congress incorporated another
“privagy provision into the' A¢t which is not limited to Government:files. Immedi-
-ately follewing the diselosure requirement ini:§ 552 (a) (2);, the Act-states: “To the
-eéxtent required to prevent a elearly unwarranted invasion of: personal privaocy,
-anagenicy niay delete identifying details when it makes available-or publishes an
.%%E_m.oum statement of - policyy . interpretation; or" staff mandal’ or instruction.
However, it each casethe justification for the deletion shall be explained fullyin
“vriting:” Portionsof the “pink sheets” and the site visit reports could: fall within
: the terms of this eéxemption, biit the"Gevernment has the burden of ‘establishing
that disclosure in' each instance’ would be. “clearly unwarranted.” ' See: Getman v.
LiRIB. supra, at 674, 5 0 . o 0 iiad oo i el e
- Upon careful consideration of the competing interests involved; the Court con-
‘cludes that the :Governiment may, to the extent described:below; delete identifying

BT

-details fror statemients of-opinion concerning the professional Gualifications or
“eompetence  of particular individuals-involved in the - research project under .

‘gonsideration. Diselosuré’ of ' such Hinformation might - substantially -injure - the

‘professional reputations of researchers; while deletion would not, in most instances,

-significantly-obscure the reasons for assigning an application to"a particular priofity.

. It must be stressed, however, that the holding of this Court is narrowly limited.
- Normalty; only the ndmes of: tlie indivithials under -disciission’ may" be “deleted, |
eaving the 6pinions théiselvesfreé to be disclosed, Grumman: Aireraft Enginéering

v. Renegotiativn Bd.; 425 F.2d 578;:580-81(D.C::Cir. 1970) (““ Grunirnan 1),

’ Hﬁ as-ig the case with many of the documeénts sought by plaintiff; the-names of the ;

L R

be.covered by the fourth exeémption. However, Professor Davis points out that the quoted Ianguage was
~derived from & Senate report oh an' earlier 'version of the exemption ‘which did not contain the limiting
~ywords ‘‘commeétcial’or financial,” and that the’shielding of non-commercial technical information would be
contrary to the clear wording of the statute. K. Davis, The Information Act: A Preliminary Anslysis, 3¢
U. Chi. L. Rev. 761, 789-91 (1967). In resolving this dispute in Davis’ favor, the Court finds it'significant

-that:the D:C,.Cireuit in' Getman Tollowed Davis and interpreted the-fourth exemption narrowly (aitHough |

m&mbonmvwanawuwaouwﬁoﬁzpm,&mcﬁmnHmumsvmog?maobﬁ%ﬂob&ﬂ%oé.ﬁrza,ga..»#og%
i General’s Memorandum interpreted-it:broadly.to cover all confidential material.~ - .- ... B

6 U.8.C. § 552(b) (5)7 ‘“T'his section does not apply to matters.that are :
rnemorandumsor letters which
swith theagency. .. o™ .- "=« po. LT T
207 U868 552(0)(6): “This section does not.apply to matters that are I :
.and similar files the-disclosure of which would constitute -a: clearly unwarranted.invasion of personsl

the sixth exemption shielded the specified files and all “similar.matter’

ﬁadwn%m.:,“
- B Amy'earlier version.of 1 ed | i
at phrase to use the more Eamm,wmune ‘‘files]! throughout,

. .
saddedy; but. Congress amended:th X
supra note 4, at 798 n. 94. . )

ho'Attorney-@eheral’s Méniotandum: on the ‘Piiblic Thformation Sectiof'of the Administrative Pto- |
ure Act (1967), ab 34, apparently reached a’cortrary conclusion; based tipon comments in the congres-
+sional reports-to the effect that. ‘‘technical data’’ concerning “‘scienfific or manufacturing processes’” would |

. . inter-agency of infra-agency |
would not be available by law to a party other than.anagency.in litigation:

... pexsonnel and medical fles

uﬁugma !
-Davis |
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.MMNWEMWMWWMMWMWMMM y been disclosed’ or-if for any other reason-the deletion of
} S _ndividuals under discussion,
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or association. K. Dapss,
Apart from resolution

L the public. . T
s fidings ‘of fact and ho%ﬁ%wog of

fe s

dential nor withheld from
constitute the Court’s f

GERHARD > meuﬁ?* -
e oo TRS. Dastrict Judge.

Noviusoy 6, 1973,

{8, Dt oo Do oo ot Ason i s
| WASHINGTON. ‘RESEA o e A S A B

; ON. RCH -P : . Pr TP Vit . . -
1 Hravrs, Epvcation, axp. W awwww P EAINTIE,  YarsUs - DipARENT op
: Zo O, - AND . L WY ARE, AND -CaspAr. W,. WEINBERGER,

DEeFENDANTS

_ORDER 0

3

i Hb wom.o.mmwﬁmw eﬁggo ,Qo.ﬂ t
November, 1973, it is hereby i
,. Ordered that the Jdefendants promptly amend all

tions and agency ammﬁ_.mﬂoumm. includirg those ‘codifi

. Eogou@ﬁm.gq O..vwaop B@& ﬁzm \ @% m%%, of

-

Qmm@bmmﬁﬁm may delete the statement itself, ~';
" 7 GERHARD A" Gesiny -
o Us u.,..b%?mu« Judge.

Novumsrr 9 H,.wqw.. )
" Mr. -DoLg. Mr.
Washington Rese
{ Education,

‘ H

‘President; T think the situation ' this wag .
nt, s ation ‘in’ this ‘case of
. arch A.Huu..oumo#‘ Ine., against Department of .ﬁ%m&m
oncation, and Welfare clearly demonstrates: the need ‘for: congres-
sior %& pm.:wu. to insure that-research idesis are indeed accorded the
m_mwwmwm mw ﬁwwﬁﬁm._ %qrﬂ.ov they deserve. It is for that solé réason that
/@mowaob. ) St amendment, in anticipation %@uo@omﬂﬁ its
- While'it is 1ot our buginess” t6 preemut: the. sotivte’ n wim fis
1. ou _ ‘preempt: the- ‘cotirts
| judicial concern, it is our affirmative memm?ﬁ?m %:W

to lay down




‘ing clause of H.R. 12471
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‘proper- statutory guidelines:. Regardless of the outcome in the cited
-case;" therefore; we still have the: obligation to protéct against: any
future unnecéssary, untvise, and unfair premature disclosure require-
‘ments in the specific area of scientific experimentation.

Certainly, the whole idea of “disclosure” and the public’s .:img to
know’” is efiparamount imiportance at this time in our Nation’s his-

“tory. And T have no desire or intention of placing ‘undue restrictions
‘on those fundamental concepts.. But I feel very strongly that, in. the
.area of research grants, nondisclosure entitlement is justified—and

completely ‘within the spirit of the Freedom of Information Act itself.

. It is my sincere hope that my colleagues will agree, and join'me at
. the appropriate time in moving to identify such matters as specifically
.excepted from categories of information which should be disseminated.
“to the public. I urge this problem to. be the subject of special heéarings.

at the ‘earliest ‘opportunity, and that it, be resolved coincident with

future health legislation,“ss the distinguished floor manager of ‘the

present bill (Mr. Kennedy) has suggested. .

" The Prusiping OrricER. The question is on mmwdmwﬂmaoa@npgw_ﬁm@
amendment in the nature of a substitute, ds amended.
The amendment was agréed to. e ,
The Presiping Orricer. The question is on the third reading of
the bill. ~ .. .. = . : . ) e
- The bill-(S. 2543) was ordered to a third reading and read the third
EWMH. Kexnepy. Mr. President, I ask. that. the. Chair, lay before the:
Senate a message from the House of Represéentatives on H.R. 12471.

» - 'The Presiding Officer laid before the Senate H.R. 12471, to amend
- section 552 of ,mam 55 United States Code, known as the Freedom of

Information Act. S ) .
The Presipineg Orricer. The bill will be considered as having been.
read twice by title, and without objection the Senate will proceed. to

its consideration. .

"Mr. Kenxuapy. Mr. President, I move. to strike all after the enact-

: . and insert:in lieu thereof-the language of

S. 2543 as amended. - T L
The Prusiping Orricer. The question is on agreeing to the.motion.

“of the Senator from Massachusetts to insert the Senate language as.a.

substitute for the mgmwm Jmﬂ : . . o 5
The motion was agreéd to. I o
Mr. KeNNEDY, Zma President, I ask for the yeas and nays on final

passage. o _, .
The yeas and nays were ordered.

The PrusipinG OrricER. The question is on the engrossment of the:

amendment and the third reading of the bill. : o
The amendment was ordered, to be engrossed and the bill to be 8@@.

a third time. .. ... . - e ‘

The bill (H.R. 12471).xvas read the third time. -

-The Prusipine Orricgr. The bill having been read %@&E& time,.
the question is, Shall it pass? . L

Mz, Grirrin. Mr. President, is the Senator from Nebraska entitled: |

to recognition? . L
The Wmmumwuﬁzm OrrrcEr. The Senator from Nebraskais BnomENm.m..

T
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Mr. Hruska. Mr. President, I shall take not more than 3 or 4
'minutes to recapitulate what has transpired today on this bill.

First, I point out that this bill was reported unanimously and with-
out objection from the Judiciary Committee to accomplish certain
procedural change$ in the Freedom of Information Act, which was
enacted in 1966. - .

Some substantive changes were offered in committee. They were
turned down. The purpose was to make it an effective and an efficient

-Implement and in a very vital field; namely, the right of the public to

know, on the one hand, and, on the other hand, to conserve the con-
fidentiality of Federal Government departments and documents and.
to enable them to function properly and effectively. v .
‘Mr. President, it is to be regrefted that some major, substantive
changes were effected by amendments on.the floor of the Senate today.
. It is my intention—-and I shall do.so—to vote ‘against the bill be-
cause of the agreement to those amendments. It was my prior inten-
tion to vote for the bill, but it is my present intention o call to the
attention of the President the very undesirable features of the two
amendments. o P _ o
In my judgment, there has been a disastrous effect upon law enforce-.
ment, particilarly by the Federal Bureau of Investigation and the law
enforcement agencies of our national Government. The amendments
will have an effect also on the local law enforcement agencies as well.
- I shall urge the President-as strongly as I can to.veto this measure.
It is my belief that it is sufficiently disadvantageous aiid’ detrimental -
that it requires a’veto. It is to be regretted, Mr. President, because
we had a good bill. We should go forward and make the Freedom of
Information Act as effective as possible. I think a fine balance had
been- worked out with the many interests competing for information
that either should be disclosed or should be held confidential, and with
other interests such as permitting the cotrts to review classified docu-
ments in camera. - , . ” S
_Mr. President, I make this as a statement in connection with: -the
future proceedings on the bill. S A
Mr. President, I ask unanimous consent that a brief statement,
summarizing those points be printed in the Record. e
There being no objection, the statement was ordered to be printed
in the Record, as follows: o ,

STATEMENT

Mzr. President, my points of summary are as follows. First as to the Muskie-

.- amendment, I fear that we are giving undue latitude to the courts in dealing with
| @ very important national issue. The amendment asks the courts to review docu-

ments to determine their effect on the national defense and foreign pelicy of the
United States. Yet the amendment offers the courts no guidance in performing-

.this task. It agks the court to make political judgments.

Indeed, this is a task for which the courts themselves have found that they lack )
the aptitude, facilities and responsibility.. This is not my own flat statement.

|- These are the words the Supreme Court used in €. & S. Air Lines v. Waterman:

-[Tlhe very nature of: executive decisions as to foreign policy:is politieal, not
judicial. Such decisions are wholly confided by our Constitution to the political

. departments of the goveérnment, -Executive and Legislative. They are -delicate,

complex; and involve large elements of prophecy. They are-and-should be under-
taken only by those ditectly responsiblé to the people whose welfare they advance
or imperil.-They are decisions of a kind for which, the Judiciary has heither apti-
tude, facilities nor responsibility and which has long been held to belong in the
domain of political power not subject to judicial intrusion or inquiry.
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Likewise, a Harvard Law Review Developments Note reached the same con-
clusion. : ) ) . .

In discussing the role of the courts in reviewing classification decisions, it states
that ‘“there are limits to the scope of review that the courts are competent to
exercise,” and concludes that “a court would have difficulty determining when.
the public. interest in disclosure was sufficient to require the - Government to
divulge information notwithstanding a substantial national security interest in
secrecy.” 85 Harvard Law Review 1130, 1225-26 (1972). .

Furthermore, the Attorney General in 4 letter which I earlier introduced in the
Record expressed the opinion that grave constitudional questions arise in the adop-
tion. of -this.amendment. As the Attorney General concluded, ‘“the conduct of
defense and foreign policy is specially entrusted to the Executive by the Consti-
tution, and this responsibility includes the protection of information necessary to
the successful conduct of these activities. For this reason, the constitutionality of
the proposed amendment is in serious question.” :

. Second, I believe that the amendment to exemption 7 could lead to a disastrous
erosion of -the FBI's capability for law enforcement notwithstanding the safe-
guards and standards contained in that amendment. To be sure, the standards
sontained in the amendment look well on paper. However, based on the experience
that the FBI has accumulated to date under standards similar to these, it is clear-
that they are difficult if not impossible to administer. -

Here are some of the effects which adoption of the Hart amendment could have.

1. Tt could distort the purpose of agencies such as the FBI, imposing on them
the added burden of serving as a research source for every writer, busybody, or
curious person: : i

- 2. Tt could impose upon these agencies the tremendous task of reviewing each-
page of each document contained in any of their many investigatory files to make
an independent judgment as to whether or not any part thereof should be released.

3. Tt could detrimentally affect the confidence of the American people in'its
TFederal investigative agencies since it will be apparent these agencies no longer
can. assure that their identities and. the information they furnish in confidence
for law enforcement purposes will not some day be disclosed to the subject of the
. conversation. ,

Féurth, and finally, it could
privacy of individuals.

set the stage for severe @HoEm,Bm regarding the

Mr. President, in my view, nothing ‘would be lost by deferring action on .this
amendment because the FBI is now operating under standards virtually similar
t0 those contained in the amendment. It would be well to allow a' suitable interval
of experience to be accumulated undér these regulations in order to ascertain the’
wisdom or lack thereof in putting these standards in statutory form. -

Mr. President, the highly detrimental and far-reaching impact that these two
amendments taken together pose is so grave and sweeping that it is my intention
to address .a letter to the President urging as strong as T can that he wveto this
measure if it passes in this form. . - ’ .

- Mr: McCLELLAN. Mr. President, will the Senator yield? = .
Mr. Hrusga. Mr. President, I gladly yield to the distinguished
Senator from Arkansas. T ) -
Mr. McCreLLaN. Mr. President, I wish to associate myself with
the views expressed by the distingaished' Senator from Nebraska. T
fully. inténded to support the measure as 1t came to the floor of the
Senate. However, in view of the amendments -that have been agreed:
to today, which destroys the purpose of the bill, in' my judgment, and
violate .the Nation’s security on documents ‘and records, I canno
support, the measure. I shall now have to vote against the bill. .
" Mr..Kexxepy. Mr. . President, I yield myself 2 minutes. -
“The Freedom: of Information Act was passed in:1966. ‘This ,_F.m,_m?-
tion we are onsidering: today is, really a Tésponse by Congress to t
past éxperience we have found. with the failure of Government agencies,

»

Ti M

' the Senator from Ari
(Mr. Goldwater), 2 the

to respond to, the . publie’s legitimate interest,in what had been taking | ‘mond) are absent on official business.
place inside their walls. Tt is precisely:the:extrerne -and untesasonable South :
S veed T : . % e s on s et oot o copsouth Caroling (Mr. Thurmond), would vote “nay.”
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%M%Mumup Mm mm%u_ww.mav&rww this bill addresses, and I think the over
elmix Tt by the press and across th .
_amwmwwwwwmwmmwommo%mrﬁgm secrecy can be @bméowmmomwﬂww Mwm. some
say tnat the amendments that have b .
strong vote in the Senate today i Tntrings ren oy &
: ¥ In no way infringe i
WMMMHWM% %m upon the law enforcement mmauoumom mﬁ@mﬁw%% wwmwwbﬁmww%
tes drpﬂm oomvbﬁuﬁ I think this is the most important legislative
o éw%w@b E.m. M&M@b MO Mﬁmb up the Government to the American
people, q it, who mBmH&. it, who are begging and pleading
Setaton Heuske s bos Sl S piristive and supportive offorts o
action. T ane snd his ste eveloping this legislation for floor
E%HWE s mﬁ,smﬁmwm inted MMMH.Wm does not feel that he can support
e bill provides ample protection for the legitimate interests of

- Government sgencies. It also i . i
responsive to the' American ﬁwwwﬁwcwmm that they will be open and

W wowm &wﬁ._ Mrm vﬁ.ﬂ: be passed.
m ready to yield back the remainder of my time
Mr. Hrusks. Mr. President, may I agk of WQ ooumpm:om if there

are any requests for time? \ i
back the roduests for H%mdgbmwwﬁga% there are none, so I yield

_Mr. Kennepy. Mr. President
time.. - ’
Hw:w Presivine OFFICER.
having been read the third
this question, the
will call the roll.

The second assistant legislati ]
gislative clerk called the roll
Mr. Roserr C. Byrp. I announce th tor’ :
. . at the Senat iforni
%wm? onHmemonMM ﬁWo Am%%mﬁm. from Ew.mbmwm m%@%w%.@ﬂwmwﬁﬂoa%w.
aska (Mr. Gravel), the Senator f i (M
W%HMGWMY the Senator from South Carolina Azwwwhmwmm%ﬂw,ﬂw HWNBM%.H“
e Saaroe s Socth B gk from Howet Gt Tnouye),
Now Mmoo v rain L mpvo mv mH.. cGovern), the Senator.from -
Pastore), the Senator maog%wmﬂomm H%bmﬁow Bl e Ieland (V.
), ] and (Mr. Pell
?ﬁwﬁw &ﬂﬂwﬁw %SH.. mﬁwﬁﬂwmﬂy are ﬂ,wommmmmwm% mﬂmwﬁpwb& the mowmﬂou
ounce that, if present and voti .
wa_w&mpo MWMM..W%M@&WWWN mmwﬂﬁow %85 South %mwﬂmﬁw A.%MHMH@/MM %M»MMMMS
from ode Island (Mr. Pastore), th S from
%Womm Hm,“wbm (Mr. Pell), and the Senator MWB. mu&mwwmm . Mwﬁ\wwp .
: w\wwdm%w would Wpap vote “‘yea.” L :
ir. GRIFFIN. 1 announce that the Senator f Ttah (Mr. -
E;S,Ha?w Senator from New York (Mr. .wﬂoﬁww.w% MWMHMWMWQ mmHWMw-
JHB ] daho (Mr. McClure) are necessarily absent. ’ ST
also ahnounce that the Senator H.H.@B.Ooﬂogmo (Mr: Dominick) A
i (Mr. Fannin), the Senator from Arizona
and the Senator from South Carolina (Mr. Thur-

I uﬁmi back the remainder of my

All time has been yielded back. The bill
time, the question is, Shall it pass? On
yeas and nays have been ordered, and the clerk

I further announce that, if present and voting, the Senator from
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HZos me H_omu
: .%mrwm]mm.

mmmwodob
Ervin™ -

y\HOmm B
o Muskie!
oo, . Nelson’
Coe w@owdéom

., Pearson
¥ Perey -
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mSe \ HE@W
i Stafford™

Byd, Hamy F.; Jr.

Cannon - : Emmwsmob
Case . L Mansfield
‘Chiles: . Mathias
‘Church ‘. . ‘McGee:!
Clark!; * w - McIntyre
Qoow . gm&@&m
Dolé -

Métzenbatini
UoEmEQ -

Wum.& Hwo_oo; O.
.Oogob
Curtis
Eastland. -

?_gwg
’ QoEémd.mu

g: WaS, Passe nsidere
"Mr. Moss. HSH.. H#.mm&oba I movefo lay. awﬁ o
:THe pagtion; to 18y on the H@Eo ‘was agreed to.

. .Mr. KeNnEDY. Mr. President, I mave, Epmg
postponed. ek

~ {The motion; was agreed t

Ceen




