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'fI.  International Law

| The follawing discussion add.ressr.s the requirernents of international law, 28
it pertains to the Armed Forces of the United States, as interpreted by the United Staics,
ent in1 ofher sectians of this analysis, other nations and intcrnational

As will be appar
bodies may take 2 more restrictive view, which may affect our palicy analysis and thus is

considered elsswhers.
: A The Geneva Conventiony

The laws of war ccmtﬂ':{in obligations relevant to the jssue of interrogation

tachniques and methods. Jt should be noted, however, that it is the position of the U.S.

Government that none of the pmvffsiou.s of the Geneva Convention Relative to the
Treatment of Prisoners of Wer of August 12, 1549 (Third Geneva Convention) spply to
al Quida detaincea because, infer 4liz, s1 Qaida is not 2 High Contracting Party to the
the Taliban, the U.S. position is that the provisions of Geneva apply

with the Taliban, but that Taliban detainces do not qualify a5
prisoners of war ander Asticle 4 of the Geneva Convention.? The Department of Justice
has opined rhat the Geneva Convehtion Relative to the Protection of Civilimn Personnel i

time of War (Fourth Geneva Convention) does not apply to unlawful combatante.

.*Conventinn.' As 0
to our present conflict

.  The 1994 Convention Aghinst Torture

(U) The Unitzd States’ primary obligetion copcemning torture and related
practices derives from the Convention Againsi Yorture and Otner Cruel, aiuman, or
Degrading Treatment or Punishment (commonly referred to as “the Torture
Copvention™). The United States yatified the Convention in 1994, but did so with a

varjcty of Reservations and Understandmgs.

Article 1 of the Convﬁminn defines the term “torfure” for purpose of the

treaty,) The United States conditidned its ratification of the treaty on an understanding

. that:

riare. s act must be specifically inteuded to

...in order to constitute to
inflict severe physical or mental pain or suffcring and that mental pain or

i

w Article [ provides: “For the putposes of this Convention, the 21Tl ‘{orture” MueADS Ry m:th}" which
severe pein op sufforing, whether physical gr mental, is it=ntionally infHicted o n person for such PUIPOSES
nﬂ;i.rdpmminfomﬁuuon:uu.fmim,puﬁshinghimformnnhe or & third

g5 obtaining from hix o
peryon bas cammitt=d or is suspected of habing committed, or infimidatiig or cotrcing him or # third
o onr hacod o dieerim{nation of grry kind, when stich ptin or suffcring is inflicted by of

porsom, L JOL By A"
consent o fequicscente of A public official RCUDR i M O LTI eyt

at the instigation of or with the ;
euffering arising oply fom, inherent in or incidental to lwful anctions.”™
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cuffering refers 10 pm'lnnged mental ham cansed by or regulting from (1)
ne (mtentional infliction ot threatened infliction of severe physical pain or
euffering: (2) the administration ot applicuiion, of threatened
admimistration of application, of nind altering substances Ot other
procedures calculated to disrapt profoundly the sEnses oF the personalitys

(3) 1he i‘qxgﬁ{?qqf pgmipent aeatl; G (&) the threat that another person will

iymanently be gubjecied ‘death, severe physical pain oF suffaring, of the

admipistretion oF application of mind sltering substanCes or other

procedures calculated to disTupt profoundly the senses or personality.

! Article 2 of the Convention requires the Parties to “tzke effactive legislative,

| administrative, judicial and other Jnensures to prevent acts f torture i any texdtory
pnder 1ts iurisdicﬁon“. The U.S. {Government belioved existing state and federal criminal

law was adequate 1o £a161] this obligation, and did not enact implementing legisiation.

| Article 2 also provides that scts of torfure cannot be justibed on the grounds of exigent

 circumstances. snch a5 2 state nf war ot public emergency, OF on oriers Rom @ guprriey
pificer of public jgmuﬂty. The United States did not have A Understanding of

Reseivation 721 ing, v this provision.

1
) Article 3 of the Cun\réntion contaips an pbligation not to expel, ret, or

" extradite a person 10 another statewhere there ars tgubstantial grounds™ for believing that

the person would be in danger of Being subjected to torture. The U. S. understanding
relating to this acticle is that it enliy applies “if it is more likely than not” that the persott
would be torkur | ; :

() Under Article 5, the Parties are obligated to establish jurisdiction OVer acts of
torture when committed in any terntory wnder its jurisdiction oF o0 board a ship Of
aireraft registered in that state, or BY its nationals wherever commirted. The “speeial
mantime and termitorisl jurisdir;ﬁdn of the United Qtates” under 18 U.S.C. §7 gatisfies the
U. 5. obligation to establish juﬁsdﬁcﬁm pvet tortime corumittad in termitory ander U.S.
jurisdiction or ox board a U.5. rug'}stmd ship or aircrefl. However, the additional
requirement of Article 5 concerming jurisdiction over 8618 of torture by U.S- nationals
“wherever cornrpitted” needed legislative implementation- Chapter 113C of Title 18 of
the U.§. Code provides federal criminal jurisdiction over &0 extraterritorial act of
atternpted ot of torture if the offenderis 2 US. nafjonal. The statute dnfines “torfure”

consistent with the U.s. Understanding on Article 1 of the TorbIre Convention.

‘[he United States is dbligated umder Article 10 of the Convention [0 ED5WE

that Jaw enforcoment " 2d militarypersommel involved in interrogations &% cdncated and
informed regarding the prohibitio ggainst torture. Under Asticle 11, gystematic reviews
of interrogation rules methods, and practices 27¢ also requ

b

! ”ﬂm}&n‘ﬂ&&ﬁ.ﬁ;ﬂ:ﬂm&h fs Jupgrubee., For a fther discussion of e U-S. nodesstandings 2nd

Wi i, L

reseovations, set He Initial Report of the'U S, o e LN bumﬁ'ﬁﬁﬁ“gi’mﬂ@;mti&ﬂw_mnhm 15,

1999. :
v (L7) Burses discugsiop to the contrary at the Domestic Law section on the necessity defense.
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P ty =In »ddition to torfure. the Convention prohibits xuel, inhuman and c;ggl_'a-sﬁng

? ads nnder 8 Karfys urisdintion (AT 16). rrimanily

treatroent &7 ;’s'dm-ahm_w withua T
SrcauseTE = f the term Acgrading eatment was vague and arabiguous, the
Umited States imposed & Reservation on this article the offect that it considars itgetf

bound caly to the extent that sach treatment of punishinent MEENS the cruel, unusnal and
- | inhaane treatment OC punishment P hibited by the 50 gh and 14™ Arnendments to the
) } U.S. Constitution (see discussion i"_fzﬁd, in the Dormestic Law section)-

t

et
e -

: In stom, the obligatiuni’s ymder the Tortore Cogvention spply f©© the
) interropation of unlawful combatait detainees, but the Tortute ‘Convention prohibits
. tgrioe only 85 defined in the U.S.‘;Q.Understﬂnding, ang prombus  wiueh s, and
: d",egi'aﬂi"ngh'éatm_cﬁt and puﬁx‘su.mq;lﬁ only to the extent of the 1.5, Reservation relating
to the U5, Constitution. :

An additional treaty tg which the Unit=d States in 8 party is the International
Covenant on Poljtical and Civil Rights, ratified by the Uited States in 1992. Article 7 of

this treaty provides that “No oné shall be gubjected to tortur= or to cruel, inhuman or

degrading treatment Of punishm::rﬂt.'-‘ The United States’ rafificaton of the Covenant Was
~ subjection Reservation that “the United States considers i1self bound by Article 7onlyto
the extent that cruel. jnthurpan OT desradmg trestment or pugishment means the, rruel and

anStarTeamment e pufiistipent propbited vy e Fifth, Eaghth, gravjor Fourteenth.

. Amendments to i€ CameLy ﬁgﬁg}puﬁﬁﬁgﬁm” ‘Uﬁat?ﬁm?ﬁff:a - ftnan

Fighis Comimintee” MaY, ~ith the Eonsent wy the Party in question, consider allegations

~ that such Paxty is pot fulBlling jtg pbligations ynder the Covenazt. The United States hes
maintained consistenitly that the Chvenant does not apply cutside the Unit=d States or its

.

special meritime and territorial judsdiction, and, that it does not apply to operstions of the
military during an jnternational arined conflict.

¢. Customary yaternationaliLaw

(U) The Department of Jubtice has concluded that crstomary international law
cannot bind the Rxecutive Branch hinder the Comstitution, be2iis® it is not foderal 4%
T parnculer, e Department of Juistice has opined tat -qmder cleat Suprems Court
precedent, ANY. presidentiel de:isip:n in the current conflict comcerning the detention and
tial of al-Qaida or Talfban militia prisoncrs wonld constitute & ncontrolting” Exa:utivr:’

act that would sromediately 2od cotmpletely override any customary interpational law".

Memorandirm gt Jaouary 22, iﬂf}Z. Re: Application of Treaties gnd Lews 1 al-Qotda and Taliban

Detainees st 32. :
T () Memprondumt gared Tapuary 22,2002, Re: Application of Treaties and Laws to al-Qaldd and Taliban

Detainees gt EL Y

SECRET/NOFORN 6

. GI/0620039:04 AM




SECRET/NOFORN

| IIL. Domestic Law

.\ A, Federal Criminal Law

1. ‘Torture Ststute

i

18 U.S.C. § 2340 Jefinies as torture any "act committed by a persoh acting
under the calor of law specifically ?_inreuded to inflict severe physical or mental pain...."
- The intent regquired is the intent to inflict severt physical or mentsl pain. 18 USC.§
7340A requires that the offense ockur nqutside the United States”. Jurisdiction over the
 offense extends to any natiopal of the United States ar 2y afleged offender present in the

Ursited States, and could, therefore, reach military members, civilian employees ofthe
United States, or contractor :mploijscs.' The “United States” iz defined to inciude all’
* areas under the jurisdiction of the United States, including the special maritime and
. teyritorial jurisdictiont (SMTT) of the United States. SMTJ is a statutory creation’ that
extends the criminal jurisdiction of the United States for designated crirnes to defined
sreas.® The effect is to grant federal coutt criminal jurisdiction for the specifically

dentified crimes, _,

(U) Guantznamo Bay Navjal Station (GTMO) is inctuded within the definition of
the special masitime ond territoria] judsdiction of the United States, and accordingly, is
within the United 5States for purposes of § 2340. Thus, the Torture Stafute docs not apply
to the conduct of U.S. personnel a& GTMO. That GTMO is within the sMTJ of the
United States 15 manifested by the; prosecution of civilian dependents and employees
fiving in GTMOQ in Federal District Courts based ou SMTJ jurisdiction and Department
of Judtice opinion'! and the clear dytemtion of COREXESS B reflected in the 2001
amendment to the SMTJ. The Uéﬁfu Patriot Act (2001) amended § 7 to add gubsection 9,
which provides: ‘ 1 ' .

»With respect 10 offcnsesﬁ_nnmmittndby or against & natjonal of the United States

a5 that term s used in section 101 of the Immigretion 20d Nationality Act—

e — ;

¥ (U) Section 2340A provides, » Whoever outside te United Siates copamits of attempls 10 compit torme
shall be fincd of irprisoncd...” (:mphnsilﬂ added).

(U} 18USCH T “Epreial muntime arid territorial juzisdicrion of the Ugited States” jnchudes amy Iznds
pnder the cxclosive or €6 t jurisdiction of the United Sttes.

19 (1) Scverel pRrERTAFLE ¢ 18 USC §7 =re relevant to the tegue st hand Paragraph 7(3) pravides: [SMTJ
includey:] "Any Innds reserved or acauired for the wse of the United Statcs, gnd under the exclasive of
concucrent jurisdiction thereof, or kay place. Prxegraph 7(7) provides: (5MTT ineludes:] "Axy place
auside the jurisdicrion of 8oY " ation 1o m offczise by ot Egaiost 2 " ationsl of fhic United States:” Sirpslasly,
pemagraphs 7(1) 2nd 7(5) cxtead SMTT qurisdiction o, “the high 523, 50Y othey watcrs within the sdmirelty
and mogitirpe jusisdietion of the Undted States and ont of the jurisdiction of 52y particular State, nod 2oy
vessel belongiog in whole OF i part to the United Sopres...* nd to "suy eirraft belonging jp whole or in

art 1o the United States ... whils such f ju in fight over the high seas, or ovor 85y other waters within
the admirelty snd mantime jurizdicton bf the Ugited Staves and cut of the jurisdietion of Aoy particuler

State”. ‘ ; e
i ) § Op.OLC 236 (1982), The issut svas the stafus of GTMO for puzposcs of 8 starie HRRRg §166
rnachines oo "zoy land where the Unim{! Sirtes govermment exercisee exchusive or comeoreent jurisdiction”.

SECRET/NOFORN 1
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(A) the premises of United ‘States diplomatic, consular, mmilitary or other United
Suates Government raissions of cutries in foreign States, ipcloding the buildings,
perts of buildings, and land appurtenant or anciflay thereto or used for purposes

of maintaining these missions or extities, irrespective 0T ownership; end

(B) residences in foreign States and the land appurienant of ancillary thereto,
irregpective of ownership, used for purposes of those missions or entities or used

by Ugited Statcs personnel iéssigned to those missions or entities.

Nothing ia this parzgraph sl{iall be desmed to supersede my treaty or international
agrecment with which thisiparagraph conflicts. This paragraph does not apply
with respect to an offense dommitted by a person described in sestion 3261(2) of
this title. :

(1) Any person who comxrii'rs an coumerated offense in a jocation thet 15
considered within the special maritime and territorial jurisdiction is gubject to the

 jurisdiction of the United States. :
' }

(0) For the purposes of this discussion, it is agsurned that an interrogation done

for official purposes is under “co'loij of law” and that detainees 2re in DOD’s custody or

control. \
|

Py

() Although Section 234d does not | Epﬁ}} to interrogations at GIMO, it wonld .

N —

~ applytoUS. operatiops outsice g,:s_muﬁr sdfcuon, sach as Afghanistan. The following
angysis 18 reievant to such activities, -
A

() To convict 2 defendant of torture, the prosecutton must establish that: (1) the
teetyire occured out=ide the United Stafes: (2) the defendac? acted under color of law; (3)
the victim was wihinide derenday’ ¥ cnstody sz hysicsl Soniro®: (4) the cefendant |
‘specinrally intended to cause revere bhvsical or mentel pair or ~offering; aud (5) that the
aci mflicted severs nhysical Qe mesitalj&n. e cyffcuag, See atso 5. Exed. Kep. No. 101~
5, af & (1599), (“ror au act fo be btorture,” it must. . cause severs pain and suffering, aad

be intended o CauSE ESVETS pain and suffering.”)

. "Specifically Intended"

i

(U) To violate Section 23404, the satute requires that severe pain and suffering
must be inflicted with soecific in?&:?nt. See 18 U.S.C. § 2340(1). In order for a defendant
to hizve acted with specific irit_e’ﬁ’t:'im st have expressly intended to achieve the
forbidden act. See United States v} Carter, 530 U.8. 255, 269 (2000); Black's Law
Dictionary st 814 (7th ed. 1999) (defining spesific intent as m[{]he intent to accomplish
the precise criminal act that one is Jater charged with"). For example, in Ratzlaf'v. United
States, 51001.8. 135, 141 (1994), the stante at issue wis construed to require that the
defendant act with the ngpecific infent to commit the crime". (nternal quotation marks

and citation ormitted). As 2 result, @:'ne defendant had 1o act with the cxpress "BUrpose 1o -

:&s&bc—:ywmau!:wﬂmsde&hﬂhmﬁrm&sm&&m e satisfied. fbid, (fntemal

quotation marks and citation omitti:d.)
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actus reus of the crime.” Carter, 530 U.5. at 268. 1fthe defendant acted lmowing thet

' gevere pain Of suffcring was reasonably Hkely to recult from his actions, but no More, he
 would have acted only with genﬁrEll intent. See id at 265} Black's Law Dictionary: 813

- (Tthed 1995) (explaiing that geheral intent vyeufally] takes the form of recklessness
(ipvolving actual EWBICOCES cfa rislc and the culpable taking of that rick) or negligence
(involving blameworthy inadverténee)”). The Supreme Court has nsed the following

example to illustrate the differenc'f; between these two mental states:

[A] person antered a bankiand took money from a teller at gunpoint, but
delibarately failed to makeé a quick getavzy fom the bank in the hops of being
arrected 5o that he would be retumed to prison and treated for alcobolismm.
Though this defendant knﬁwingly'cngaged in the acts of using force and taking
money (satisfying " general intent”), he did not intend permanently t© deprive the
bank of its possession of the mouey (fajling to catisfy “specific intent™).

Carter, 530 U.S. 8t 268 (citing 1W. Lafave & A. Scott, Substamtive Criminal Law § 3-5,
at 315 (1986

(U) Asa theoretical matter, therefore, mowledge alone that a particuler result is
certain to ogcur does not constitufe specific intent, As the Supreme Court explzined i
the context of pnurdet, »he,..COMIMOND laW of homicide distinguishas...betww § PETSOD
who Jnows that another person il be killed 28 a result of his condnct and a persOn who
acts with the specific purpose of aking anothe's tifel,J* United States v. Bailey, 444
U.5. 394, 405 (1980). "Put differently, the {aw distinguishes actions taken "because of 8
givea end from actiops talen ‘in pite’ of their unintended but foresesn consequences.”
Vaceo v. Guill, 531 11.8. 793, 802-03 (1957), Thus, evea if the defendant knows that
severe pain will cesult from bis actions, if causing such harm 15 not his objective, be Iacks
the requisite specific intent eveL ough the defendant id not act in good feith Instead,
a defendant iz guilty of torfure odly if be acts with the £xpress purpose of inflicting severe
pain or suffering on & person within his custody of physical cantrol. While 85 &
theoretical matter such ynowledgs does not conttitate spesific intent, juried are permitted
to infer from the factizal circumstances that such intent 18 present. See, £.84 United States
v, Godwin, 272 F.3d 659, 666 (4th Cir. 2001); United States v- Karro, 2571 ¥.3d 112, 118
(2d Cir. 200 1); United States V. Wood, 207 F.3d 1222, 1232 (10th Cir. 2000); Henderson
y. United States, 202 ¥.2d 400, 403 (6th Cir.1953). Therefore, when 8 defendant knows
that his sctions will produce the g)fnhibitcd result, a jury will in 211 Ekelihood conclude

that the defendant acted with sperific intent.

(U) Fucther, a showing that &0 - vidual acted with a good faith brficf thet his
conduct would’i’i"ﬁmﬂﬁﬁeﬂwtr&:ﬂ%"z- tive lage profubits negass specihic mtent. See,

o a—

 e.g. Souch Atk Lmtd. Prshp. of Term v, Reise, 218 .34 518, (At . 2002), Wiere ™"
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§

| defendant acts in good faith, he acts with an honest helief that he hes not engaged in the
| proscribed conduct. See Cheekv. United States, 498 U.5. 192, 202 (1991):; United States

e Nfomeucn,.A?2 F34 236, 837 (4th Cir. 1994). For example, in the context of mail fraud,
if an individual honestly bahﬂVﬁWﬁmﬁfﬁ-ﬁ?txﬂﬂ:f&hhs hos.not-acted

" with the required intent to deceive or uislead. See, &8 United States v, Sayakhom, 186
F,34 928, 939-40 (9th Cir. 1999). A good faith belief need not be areasonable one. See

Cheek, 498 U.S. 8t 202. ;_

(U) Althoughs defendant theoretically could hold 2n uzreasoneble, helief that kis
acts would not constitute the actiotis prohibited by the Statute, evea wCuER ey Wou es
2 ceptainty produce the probibited effects, 2s 8 matter of practice in the federal criminal
justice system, itis highty ualikely that 2 jury would acquit in sucha situation. Where 2
defendent holds an unreasonsble beficf, he will confront the problem of proving 10 the

| jurythatbe actually held that belief. As the Supreme Court noted in Cheek, "the mor=

inreasonable the asserted beliefs or misundexstandings are, the mote likely the jury...will
find that the Government has cam?d its burtden of proving nowledge”, Id a1 203-04, As
explained above, 3 jury will be petmitted to infer that the defendant held the requisite
~ specific infent. As 8 matter of proof, therefore, 2 good faith defense will prove meors
compelting when a reasonable asis exists for the defendant's betict.

P

b. nGevere Prim OF Sufferlngi';“

The key statutory phra:;,sn in the definition of terfur= ir the statcment that acts
amount to torture if they cause "gelere physical or mental pain or suffering”. In
examining the mea0ing of a statuté, its text must be the starting point- See INS v.
Phinpathya, 464 U.S- 183, 189 (1984) ("This Court has oted on pumerous occasions that
in all cases invelving statutory codstretion, our starting point must be the languege
employed by Congress...and wo adsume that the legislative purpose iz expressed by the
ordinary meaning of the words used.") (internal quotstiops and citations omittod).

Section 2340 makes plain that the é.nﬂictiun of pain or suffering per SC, whether it 18

physical or mental, 1S insufficient to amonnt t0 torture, Jnstead, the text provides that pain
or suffering must be neavare.” Thé statute does not, powever, define the term *severe’.
~[ the abscnce of such & dsﬁniﬁoﬂx, we construe 2 statutory terin in accordance with its
ordinary of natural oeaning. FDIC v. Meyer, 510 U.S. 471,476 (1994). The dictionery
defmes "severc” &5 "[njusparing in exactiont, punishment, oF cepsure” or "[ilnflicting
discomfort or pein hard to endure; sharp; afflictve; Jistressing; violent; exireme, 25
severe pain, anguish, torturs”. Webster's New International Dictionary 2295 (2d ed. .
1935): se American Heritage Dictionary of the English Lauguege 1653 (3d ed. 1992)
extremely violent of grievous: severe pain”) (cophasis i iginal); IX The Oxford
English Diction™TY 572 (1978) ("Of pain, suffering, loss, o the like: Grisvous,
extreme” and "of circumstances. . shard fo sustain or cadure®). ThUS, the sdjective
nepyere® comveys that the patn or siffering must be of such & high level of intensity that

the pain is difficult for the subject to cudure.

:
i
:
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L3 ngevere mental pain or suffering"”

Qection 2340 gives Farther guidance as to The peaing i # ey ETEn Y Pas
or snffering,” 28 distinguished fron sEVELe physical pain and suffering. The stafute
" defines "severs mental pain of guffering” #5.
: i

the prolonged mental harmt caused by or resulting from—
(A) the intentional inflictidn of freatened infliction of seVErs physical pain of
gnffering, ; :

the adrninistration of apyplication, oF threatened administration o application,
of mind-altering eubstances ot other procedures calenlated to disrupt profoundly
the senses or the persopality,

(C) the threat of imminent?;dchm; ot
(D) the threat that apother ‘;.'en‘-ﬂn will imminently be subjected to death, severo

physical pain of suffering,ior the administration or application of oiad-altering
rubstances or other pm::cflures calculated to distupt profoundly the senses of

personality. 5

)
18 U.S.C. § 2340(2)- Jn order to prove "severe mental pain of cuffering”, the statvte
requires proof of "prolonged mcn?al barm™ that was caused by or resulted from one of
four enumerated acts. We consider cach of these elements.

r. '

i . "prolonged Mental Hﬂru% "

(U) Asan initial matter, Section 2340(2) Tequires that the severe mental pain

mmust be evidenced by “prolungedﬁm:ntal harm”. To prolong is 10 "lengthen in time" or 10

wextend the duration of, to draw out”. Webster's Third New Intemational Dictionary

1815 (1988); Websters New Interpational Dictionary 1980 (2d ed. 1935). Accordingly,

~ "prolong” adds & temporal d'xm::né,iun to the harm to the individual, namely, that the harm
must be one that is endured over Q‘;ome period of time. Put mnother w2y, the acts giving

rise to the harm rmuet cause somelasting, though not pecessarily pernancot, derpage. For

example, the mental strain cxpcnl{mc:d by an individual Juring a lengthy and intense

interrogation, such 25 008 that ctate or loce] police might condnct upos 8 criminal

suspect, would not violate Sccﬁmfa 2340(2). Onthe other hand, the development ofa

mental disorder such g8 pnsmamﬁaﬁu gtresy disorder, which ean last months ot eVeR

years, or Ve chronic depression) which alse can last for 2 _oneiderable period of time if

Totreated, might satisfy the prolopiged harm requircment. See American Psychistnc

Association, Diegnostic and Statistical Manual of Mental Disorders 426, 439-45 (4th ed.

1994) (”DSM—IW). See also Craig Baney & Mona Lynch, Regulating Prisons of the
Future: 4 Psychological Anazysl.@ of Supermax and Solitary Confinement, 23N.Y.U.

Rev. L. & Soc. Change 477,509 @997) (noting that postu-aumaﬁc ctress disorder is

. frequently found o torure vict Y; ¢f Sara Loue, Immigration Law and Health § 10:46

(2001) (rc::ummmding evaluating for post-tnl.xlm;!ﬁc.strcss disorder immigrant-client

3
I
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who has experienced tarture).'? By conirast to neevere pain” the phrase mprotonged
rpental harm" 2ppears nowhere else in the 1].8, Code nor does it appeat in relevant

- rmedical liTerpuIzs OF iternational human rights reports.

| Not only must the mental harm be prolonged 10 amount to severe menfal pain
I and cuffering, but 2lso it must be cansed by or resuit from one of the acts listed in the

}

| grgtute, n the gbsence of a catchal] provision, the most nataral reading of the predicate
| acts listed in Section 2340(2)(A)(D{] ig that Congress inteaded the list 10 be cxhaustive.

fn other words, othe gets not inclufed within Section 2340Q2)'s ermumeration are not
within the statutory prohibition. Sde Leathermon v. Tarrant County Narcofics
ntelligence & Coordinatior Tinit, 507 US. 163, 168 (1993 C Espressio unius st

exclusio-alterius "y, Norman Singel, 2A Sutherland on Statutory Construction § 47 23

(6th ed. 2000) (*[Wihere 2 form oficondnct the manner of its performance and operation,
tnd the persons end things to which it refers are designated, thexe is an inference that ail
. opmissions should be understood az ‘exclusions.”) (footnotes omitted). We conclude that

torturo within the meanng of the st tute requires the specific intent 10 cauge prolonged
mmental haym by one of the acts Tisted in Qection 2340(2).- .

A defendant must specifically intend to CAUSE prolonged mental harm for the
Jefendant to have compmitted tortue. - 1 could bo argued thet & Jefendant needs 1o heve
specific intert only to commit the predicate acts that give Tise to prolonged mental herm.
Under that view, 50 loag as the defondent specifically intended to, for example, threaten 8
victim with imminent death, he would have had sufficient mens rea for & conviction-

K

According to this view, it wonld bé further necessary for a conviction 10 ghow only that
the victim facrially guffered prolonged menta) harm, rather thin that the dsfendant
jntended to cause it We believe that this epproach is contTary 1p the text of the stafute.
The statute requires that the defendant specifically : atend to inflict severs meptal pain ot
cuffering. Because the statute reqiiires this mental state with respect to the infliction of

gevere mental pein and because it tlil:xpressly defines severe mental pain in te1Ds of
prolonged mental barm, that menta] state rmust be present with respect to prolonged
mental harm, To read the statute qtherwise would read the phrase “prolonged mental

harm caused by of ceculting from™tout of the definition of "sever® mental pain of
suffering’

[

A defendant could negate 2 showing of specific lutels {o cause SEVETS mental
pain or suffering by showing that f_}e bad acted in good faith that fiis conduet would not

-___'____..———__'-_—._d-_‘-_- N

12 The DEM-IV explains thnpuuuwmﬁﬁs disorder ("PTSD") it brought on by oXpoSIIE to trEumatic
* eveis, such 88 serivug physieat injuxy oriwitnessing 1he draths of others xnd Juring those cventa the
jndividunl felt “itense fear” or "horrot.” * 1d st 424. Thosc suffering Gom this Jisorder re-exporience the
wranme theongh, brrer alig, "recrent and intrusive distressing secolicotions of tho avent”, “resuxreot
dsciressing drapmns of the cvant", or "intclise pychological distress at exposure 19 mr or cxternel cn=t

. that symholize or resemnble KR aspect of the tanymatic event” Id. ut 428. Additions]ty, B perser with FTSD
"[p]mist:nt[ty]" gvoids stimuti associatéd with the fraut, insluting avoiding conversations about the
srpura, pleces thit stiomadate tcmllccﬁunk zbour the traume, 1nd fhey experience 1 munbing of geoem!
respomsivenest, och B3 8 yestricted mange of affect (&2 upeble to have Joving feclings)", nod "the feeling -

a&i#;:b*:—zmsm_mgmcnt from nrheg.-,_.; {lﬂ Finally, eo individunl with FTED bas "[plersistent
toms of increased prousal,® es evideated bY “ETItaD 1°ﬁfy’aﬁibma-=aﬁa=gcﬂ!r!hmm§jmm_§;.

ym
rexaggerated sl response”, 1nd gifficilty sleeping or concentrating, Joid.
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{ amount to the acts probi‘bited by the statule. Thus, if a defendant has 2 good fiaith belief
<t s actions will mot yasult in ptolonged mental harm, he lacks the mente] state

necessary for tis ﬁaﬁg‘fﬁ_ﬁﬁﬁiﬁia'tﬁﬂﬁ_ur!‘_-dﬁfﬁﬂdﬂﬂtggM in

good faith bY saldng such steps as surveying professional literature, cORIUIUNE Wik
experts, of Teviewlng evidence gained from past expericnce. See. &£ Ratlzlaf, 510 US.
2t 142 010 (noting that where the statute required that the defendant act with the specific
< tent to violate the {aw, the specific ftent element "might be pegated by, €.E-» proof that

dcfepdant relied in good faith on i}dvice: of counsel.”) (citations optitted), All of these
steps would show that he has dravm on the relevant body of knowledge concermng the
result proscribed DY the statute, namely prolonged mental harm. Because the pressnce of
~ good faith would negate the epecific intent clement of torture, good faith maybe 2

complete defense 1o such a chargé. See, &.£- United States ¥. Wall, 130 ¥3d 733, 746
(6th Cir. 1997 United States v- Gaspersom 113 F.2d 216,222-23 (3th Cir. 1985)-

'

i. Flarm Caused BY Or Resilting From Predicate Acts

Section 2340(2) sets Jorth four basic categories of predicate acts. The Hrst
_category is the mintentional inflietion of threatened infliction of severe physical pHIN. OF
cnffering”. This might at first appear superfluous becanse the statute already provides
that the infliction of severe physicf.al "pain or suffering can amowat to torturs. This
provision, howeVer, actually captimes the infliction of physical pein of enffering when the
defendant inflicts physical pain of euffering with geoersl intent rather than the gpecific
intent that is required where cevess physical peinor cuffering alope i8 the basis for the
charge. Hence, this gubsestiort véaches the infliction of severe physical pain or suffering
when it is only the means of cauging prolongcd mental harm. Or put another WeY, 8
defendant has committed tortare fuhenhe ntentionally inficts SEVETe phyzical pain or
suffering with the specific intent bf causing prolonged iental harm, As for the acts

themselves, acts that causc “seveie physical pain or cuffering” CEN 52 iefy this provision.

Additionally, the thréat of inflicting guch pain ic 8 predicate act under the
statie. A threat msY be implicit or explicit. See, €8 United States Vs Sachdev, 279 F.3d
25, 29 (15t Cir. 2002). In crimindl law, courts generally determine whether 20
individual's words or actions ¢0 Ltjtute 2 threat by axamining whether 2 reasanable
person in the same cirenmstance: would conclude that & threat had been wmade. See, C.En
Watts v. United States, 394 U.S. 508, 708 (1965) (holding that whether a statement
constituted @ threat 2gainst fiye president’s life bad to be deterrminsd in light of gll the
surrounding circ_umstmcns); Sachdev, 219 Fadat 29 ("a reagonable person in defendant's
position would perceive there to be a threat, explicit of jmplicit, of physical mjury™).
[inited States v- Ehorrami, 895 I 94 1186, 1190 (711 Cir. 1990) {to cstablich that a threat
was mede, the gtaternent roust be made "in 2 context of under soch circamstances wherein
5 reasonzble person would foresée that the statement would be interpreted by those to
whom the maker commuuicales 4 statcment as @ Serous expression of an intention to
inflict bodily henm upeR [anothed individuall") (citation and intermal guotation marks
omitted); United States V. Pelersen, 483 F.od 1222,1230 (D.C. Cir. 1973) (perception of

Threat 0f IOTOIHent VTR ﬁwr;zzﬂm;&aﬁeuzstahli&hﬁgliwgggmmse had to be wobjectively

et T

 reasomable in light of the surrourding croumstances”). Based 0B € CORTIION APpLoacy
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e believe that the existencs ofa threat of severs pain of suffering should be assessed

- o the standpoint of 2 reasonable perseD in the same ciroumstances.

definition of what copstitutes mind-gltering gubstance. The phrase “mi _gltering
substances” is foumd powhere eles tn the U.S. Code, por 11t found In dictionaries. It i8,
‘however, 3 comrnonly usé synonysl for drugs. Se& &5 United States V. Kingsley, 243
- F.3d B28, 234 (6‘“ Cir.) (ceferring t%,: controtied eubutances 28 nﬁnd~a.ltesdng
substnncc[s]“') cert. denied, 122 5.Ct. 137 (2001); Hogue Y- Johnson, 131 F- 3™ 466, 501
(3™ Ci, 1997) (referting 0 drugs ind alcobol 88 wnind aliering cubstzace(s]" ), c&TF
denied, 523 U-S. 1014 (1998). I iddition, the phurase appers 1 2 pusmber of stato
gtatutes, and the context ip which it sppears confrms this understanding of the phrase-
See, 8- Cal, Pensl Code § 3500 (c) (West Supp. 2000) (‘Tsychob:upic drugs also
include " ind-altering. .- dr0E%--  Mirm, Stat. AR § 2608.201(b) (West Supp. 2002)
I chemical dependency unamml‘z“ define B PrOEYIn= designed to upeducle] the sk of

the use of slcohol, drugs, o other ?hd-zltaxing substAnCes )

V- ‘

(U) This subparagraph. schtion 2340(2)(B), OWELE dpes mot preciude 8BY and
all use of drugs. Instead, it pmhibﬁts the usc of drigs that “distupt pmfoundl‘y the 5o0SCE
ar the pergnnaﬁty". To be Sure, ofje cotld EUS that this phrase apphes only to “other
pmc:dures". not the application of mrind-altering substances. WE reject this .
interpretation pecause the terms of Section 2340(2) expressly indicats that the qualifying

| cedures” and the “gpplication of mond-altering
subctances” - The word wgther” mpdifies “procedures calculat=d 10 disxopt pmfﬂundly the
genses . As AN adjective, "othcr”“ dicates that the term oOF phase it mod_iﬂ:n is the
remainder of severl things. Se€ cheter's Third Naw International Dictionary 1598
(1986) (deHiuing uather” 35 wpeing the oo (as of two O mote) remaiamg oF not
cicuded”). Or P& anothet Way, dother” signals et the words 10 which it attaches &ré of
the 5aT08 Kind, type, OF class as thh rpere specibe item prcviousl'y Jisted Moreoveh

be pndersteod in the same ge:num‘i gense.” Normad Singer, 2A Sutheriand OB Statatory
Construction §47:16 (6“‘ ad, 2004); see also Beecham V. United States, £11 U.S. 368,
371 {1994) (“That geveral tems ih 2 list ghare wi attribute counsels it favor of
nterpreting e other iters 25 PO cessing that atribute &5 well™). Thus, the pairing of
mind-altering substances with procedures calculated O disrupt pmfuundly the sense of
pers.onaﬁty. and the use of “otht:r"l to modify “pruc.edur.ns" shows that the use of guch
gubstances mrinst also cause 2 profpund disruption of the senscs 0T personﬂli‘qr. '

(U For drugs of procedures to rise to the evel of wdisrupt{ing] pmfoundly the
gense OT peﬁnnality' » they must groduce &0 extremne effect. Axnd by requinn® that they
be uzgicnlated” 10 produce such ¢k cffect, the statute requires that the defendant hias

omseionely , designed the acts 10 ﬂ;ﬂrodw:: such an cffect. 23 USLC.§ 2340(2YB)- The

word wdisrupl’ I8 defined 8s "% ng‘ﬁaﬁ‘?”sm’écﬁﬁ"m»pﬁwgmrﬁhlv; rend,” imbuing the verd
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with a connotation of violence. Webster's New International Dictionary 753 (2d ed.
1935); see Webster's Third New Tnternational Dictionary 656 (1986) (defining disrupt as

1t hreale anart: Rupture” of “destroy the unity wholeness of™); IV the Oxford Englich

L

#4254 .04

Dictionary 832 (1989) (defining Tioropt 25 “[t]0 Dredk Of Dt asumaet, R
pleces; to separate foreibly’™). Morgover, disruption of the enses ar personality glope is

insufficient to fall within the scope of this subsection; instead, that disruption must be
" profound, The word “profound” 4s p umber of MeAMInES, all of which convey 2
significant depth- Webster's New ] temational Dictionsry 1977 (2d ed. 1935 defines
profound as: “Of very greal depth;jexteading far below the surface or top; unfathomable
[;]...[cJoming from, seaching o, ok situated at 8 depth or more than ordinary depth; not
superficial; deep-seated; chiefly with reference fo the bedy; 28 2 profound sigh, wounded,
or pain[;} . - ,[n]haractnized by intensity, as of fecling or quality; deeply felt or realized;
| as, profound respect, fear, or m:la.ﬂicholy; hence, encompassing; thoroughgoing;

 complete; as, profound sleep, silerice, or jgnorance.” See Webster's Third New
" International Dictionary 1812 (1986) (“having very great depth extending far below the
wrface. . .hot superficial). Random Honse Webster's Unabridged Dictionaxy 1545 (2d
ed, 1999) also defines profound as “originating in of penctrating to the depths of one’s
being” or “pervasive or intense; thorough; complete” or w“axtending, situated, or
originating far down, or ¢ar beneath the surface.” By requiring that the procedures and

H

the drugs create & profound disruption, the statute requires move than the acts “forcibility

sepasate” or “rend” the SEN5ES OF éu‘rsbnality. Those acts must penetrate 1o the core of 2n
individual's ability to perceive the"ﬁworld aroumd him, substantially ipterfering with his -
1

cognitive abilities, of fumdamentally alter his personality.

(U) The phrase sgigrupt profoundly the senses o personality” is not used in
rmental health lterature nor is it dérived from clsewhere i 1., law. Nonctheless, we
think the following examples wot)d constitute profoupd disruption of the senses oF
persopality. Such an effect might!be seen in 2 drug-induced dementia. I snch a stats,
the individual suffers from significant memnory jmpairment, such as the inahility to retain
ary new information of yecall information about {hings previously of interest to the
individual. See DSM-IV at 134."% This impairmeot is aecompanied by one oF mere of
the following: deterioration of laniguage fmction, 6.8, repeating sonnds of words oVer
and over again; impeired ability 1o execute simple motor sctivities, ¢.2., inability to dress
or wave goadbye; “[injability ©o thoognize [and +dentify] objects such as cheinsor
pentils” despite normal visual firictioning; or “[d]isturbances in executive level
functioning™, i.¢., serious impaimgem of abetract thinking. Jd. At 134-35. Similarly, we
think that the onset of “brief psycfl_mtic disorder” would satisfy this standard. See id, at
402-03. In this disorder, the individual suffers psychotic symptoms, inclnding RIOBE
otber things, delugions, hallucinations, or even a catatopic state, This can 185t for one day

— L]

(o) Published WWWHWT"i"Eﬁﬁﬁ'ﬂ?ﬂfﬂﬂiﬁﬁﬁﬁ*ﬁdﬁ?ﬁwﬂ:&ﬁﬂbﬂlﬁgﬂm
. thousend psychistrists, the DSM-TV i3 ¢4 y used n U5, couts B8 & pource of information regarding
meptal health issues and is Tikely o be d;scd in trisd should charges be ‘srowught that llege this predicate act.
See, e.g., Atkins v, Virginia, 1226, Cr.2242,22450. 3 (2002); Kansas v, Crane, 122 §.Ct. 867,871
(2002); Kartsas v- Hendricks, 521 U.5. 146, 359-60 (1997} McCleon v. Merrifield, No. 00-CV-0120E(SC),
. 2h02 WL 1477607 at*2 0.7 (W D.N.Y.une 28, 2002); Peeples . Coastal Office Prods., 203 F. Supp 2d
432, 439 (D. Md 2002); Lassiegne v. Tdco Bell Cor., 202 E. Supp 24 512, 519 (E.D. La. 2002).
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oy even ons month. See id. We likewise think that the onset of obsessive-compulsive
disorder behaviors would rise to this 1evel. Obsessions are intrusive thoughts unrelated
reality, They arenot simple worries, but are repeated doubts of sven “aggressive of

¥ "wr'-':-—l"'-"_'*w—-—i?ﬁ_-v-"'.—-— Y T e 1
hominc mmpulses.  9&E B T e neni TV further explains that compuisions

ol A TP e e T
P mm—

| what they are designed to neutralize of prevent”, See id. Such compulsions of

| comeone to the brink of suicide (which sould be evidenced by acts of self-mutilation),

are merely intended t0 illustrats thé sort of mental health effects that we believe would
gocompany an action sEvere Emoug: to grounf to one that “distopt{s] profoundly the
sensa or the persnnality” . :

of death glone is insufficient: the threat pust indicate that death is “ypyninent’s The
yhreat of jmminent death” is founf in the cormnon 1aw 85 21t element of the defense of

rnay be taken 25 eptisfaction with widely accepted Jefinitions, not as 2 departure from
thern.™ Morissetlé V- United States, 142 UJ.8. 246, 263 (1952), Common law cBses end
Jegislation gmenlly define ‘mminence’ 85 requiring that the threat be atmost
immediately furthcoming. 1 Wayne B LeFave & Austin W, Scoth, Jr., Substantive
Criminel Law § 3.7, & 655 (1986). BY Contrast, threats refermn® vaguely to things that

v. Fiore, 178 F. 3 917, 923 (7" Cir. 1999). Such a threat fails to satisfy this
requirement not because it is too remnote in time but becguse there is a lack of certaioty

defendant, Thus, 8 VAgUS threat Hat someday the prisaner might be Killed would not

gnffice. Inste gubjecting & prisoner to mock executions o playlDE Russian ronlette
with him would have sufficient immedincy to constitute a threat of iminent d

apgesged fom the perspcctivcs of n“ituasunabla person in the same circumstances.

party, ot commits such a0 art against & third party. that thir=at or aEHOR CAN 5ETVE es the

R ——

dges nok fequuts By relahonship BEIWTER e prsoner and the third pacty-

would be 2 sufficient disruption of the personaﬁty to constitute 2 *profound disruption”
These examples, of COHXSE ore i xio way intended to be an exhaustive List. Instead, they

to

includs “repetitive pehaviors (&-8- hand washing, ordering, checking) 24 e L A
| defmition, [they] &r¢ cither clean}y excessive or are pot comnected n 8 sealistic way with

| obsessions must be »time-conSuming Gpe id st 419, Moreaver, We think that pushing

‘ The thivd predicate 'ac!; Listed in Section 2340(2} 16 threatening 40 individusal
with “imminent death”. 138 U.S.C.:,'I§ 2340(2)(C). The plain text makes cleer that & threat

might heppen in the future do not patisfy {5 immediacy requirernent. See Enited States

that it will oceut. Indeed, timing 38 20 indicator of certainty that the parmn will befall the

)] Fourth, if the offieisl huatms to do anything prwinusly described to 2 third

NeCESSATY neadicate for arolongedimental harm. Ser 18USE§ FABEND)- “fhe statute
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. Otimr Federal Crimes thut Could Relate to [cterrogation Technigues

Through the SML% e fettowing fedomk SR e wensrally 2P ficable to
tions by military or civilian perscmml: murder (18 US.C.§g 1111 emaslaughter (18
y.s.C. §il 12), gssanit (18 U.s.C.§113) maiming (18 US.C. § 114 Kidnepping (13
UsC § 1201) These, 2 well as war crimes (18 1.8.C. §2441) 14 ond conspiracy (18
U.5.C. §3TL), 2e tigcussed belov

a Assaults within maritime and erritorial jurisdictions 18 US.C.§113

4

Juvenile-MaIe, g0 F.2d 727,718 (9™ Cir. 1991). At compuon law 20 qgsanit is 2D
attempted battery or zn act that pits another person in reasonable apprehension of bodily
fnarm. See 6.8 United States - BEyes: 10 F.3d 64, 68 (1" Cir. 2000)- Gection 113
reaches OIS than simple wsault.wecping writhin its zabit acts that would st common

Jaw constitute battery.

P

) 18 US.C.§113 proséribes ceversl specific formE of assault. Certain
varjations redure specific jotent, éo wit: 2ssault with iptent 10 it murde?
(imprisunment for not more than fwenty yearsh Jusanit with intent 1@ coppmmit any felony
(except murder and cextain sexual abuse . fenses)(fine and/oT upprisonment for not more
than ten yeaTsh aespult with 2 dangerous ¥ apon, with intent 10 do bodily hexm, apd
wihout just cause of ExCUSE (fipejand/ spprisonment for not mors than ten years, Of both)-

Other defined crimes require only general intent, to wit: agsault by gyiking, peating, of

(C) protracted and obvious isfighrexnent; oF (D) protrected 1058 X impuirment of the
shrasion, DIUISE) buwrn, of disﬁgufnmmt; (l:T) physical pein; (€) sttness; (D) jmpeirment of

w18 ys.C. j24dl ::iminﬂiz:s!i-ﬂ!: conpission of #HX crimes by U-S. puntionals xod meambers of
the U.S. Armed Forers. Subsection (c) Hefines wat crimet =2 (1) B2V wroaches of #1Y of the Geneve
Conyepdons: (2) conduct prubibited by'the Hagn® Convepsion IV, Respecting fbe Law end Customs of

Wer on t’E&'Eignn&“‘iSC.wP“leﬂz;M; enmdyct that consies ¥ clolation of cormaPR Artcle 3 of
the GenzVa Conventions. The D::pmm&ﬂt of Justice bas opmed YT X B "Wis::«:nm;:?j}!monﬂnc:

" LEReR

— PR

wward g}-Quida of Taliben pperRves Hectuge e Pregident hes Jetermined that they sre pot entited to the

protections of Gepeva sod the Hague R.l";gxﬂmnm,
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orgart, or mental facuity; ox ) any other injury to the

the fometion of 2 bodily member,

o W T

‘ E body, no matter how temporary.
!

Malmings B USCI§IieT
Whoever with the intent to tormre (as defined in section 2340), maims, of
1its the nose, car, of lip, or cuts owt o digables the tongue, of
puts out or destroys a0 cye, OF cuts off or disables 2 Y or any member of another
persor; of whozver, and with fike futent, throws Of pOUIS wpon annther persor, any
gealding wateT, corrosive acid, of caustic substance shatl be fined end/or imprisoned not

more than twenty years. Thi
Murder, 18 US.C. § 1111

¥ disfigures, cuis, bites, or &
"
i

giza s@eciﬁc intept crme.

&
Killing of a human being with malice aforethought. .

| (U) Murder is the aolawiil
Every murdet p:rpetmtnd by poisol, lying i wait, of 20Y other kind of willful,
deliberate, malicious, znd prumeﬂit:m:d falling; or committed in the perpetration of, or
attermpt to perpetrate, aly BrEOM, ESFAPS mu:de:r,,k.idnnpping, {regson, cSPIONBES,
sebotage, aggravated cexual abuse pr gexual abuse, burglery, or robbery; or perpetrated
from 2 pre:meditate:d design untawinlly and maliciously 10 effect the death of oy human
being other thet him who is yilled: is murder the first degree. ALy other murder is
murder in the cecond degree- 1f within the SMTJ, whoever is guilty of murder in the first
degree shall be pumished bY death brby imprisonrnent for \ife; whoever i guilty of
murder in the gacond degres, shallt?:c imprisoned for &Y term of y&! i
Murder is 2 specific intent crime.

18 US.C. §1112

d. Mansiaughter,
anilawful killing of 8

human being without malice. It is

. Manslaughter 18 thej
of two kinds: (A) voluntary, upon a sudden quarrel or heat of passion and (B)
iqvoluntary, in the commission ofim unfawfal act not amounting to 2 felony, or in the

' tion and “ireumspection, of 2

commission in a0 uplawiul mannet, of without duc cau

1awful act which might produce diath.
(U) If within the SMTJ gwhocvar ig guilty of volyntary menslaughter. shall be
fined and/oF {mprisoned not ore; than ten years; whoever is guilty of involuntary
» than 51X years. Manslaughter is

manslaughter, shall be fined
a general intent crime. A death resulting fom the except
may subject the interrogator

sort,

e Interstate gtalking, 18 IFI!.S.C. § liGiA

(U) 18USC. §2261A drovides that s[whoeve.. travels..
mentime and teritorial jm‘isdicﬁ?un of the United States...with the intent to kill, injure,
: nd i the.coNTSe oforasa

T P T e ]
harpss, of ntimidate anowner pET S SR
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jplaces that person ip, ressonable faar of the death of, of serious bodily injury of thar

IR 'ITLEE'Q‘:#__M&M;;MU a violation of 2261A: (1) defendant traveled in

Linterstate comMEIct; (23he did so Wil ﬂl‘ﬁ'in‘i:m‘.\a-m.i_:-jugwhgms! intimidate another

=ar A e

"1 death of serions bodily injury 33 a result of that wavel, See United States V- Al-Zubaldy.

() The sravel itself et have beed \mdertaken with {he specific intent to harass
. pr intimidate another. Of put gnothes way, at the time of the travel itself, the defendant
st have engaged in st travel fot the precise purpose of harassing grother persom See
Al-Zubaidy, 283 F.3dat 02 (the défendant *wmust have sntended to harasé ot {njure [the

yictim] at the time he crossed the 5 te ine™)
third element is né;t fulblled by the mee act of travel itself. See United
States V. Crawford, No- DO-CR--SQi';B-S, 7001 WL 185140 (D. Me. Jen. 26, 2001) ("A
plain reading of the statute makes glear that fhe statute requires the actor 10 place the

wietim I wn.snnnhlc fear, vather thar, a5 Defendant would have it, that his travel place the

SR +q ymlikely thet this E;tamt:‘s purpose is pimed 21 interrogations.
f. Consplvacys 18 U.S.C.§2and18 US.LC.§ ¥

Conspiracy 10 cnmmi‘it crime is 2 separate offense from crime that is the
object of the cunspiracy.‘“ Therefore, where someone 15 charged with conspiraeY, &

As the Supreie Couit most recently ctated, "the cxsence of & conspiracy is
1gn agroement 10 commit &0 ::j ful act™ [nited States V- Jimenez Recio, 5.Ct. -, 2003

WL 139612 2t .. (Jao. 12, 20033 (qUOtNE Jannelli v. United Stales, 4200.8.779, T

(1975)- MoreoVer, *[{Jhat 2 _.ent js a ‘distinet evil” which \may cxist and be pxmished

s () 18USC.§2- prncipt® |

(z) Whoevet comunits an OfFERE® against the Updred States O ids, ahet, counsels, compunds, induces
or procurcs i commission, i3 punishble 23 & priocipal

(b) WhoeVsT willfully couses K actite be dons which if direety performed PY him or xootheT would be
pit offese REAITSE tbe United Stat=s, v pmishable a3 8 priveipal.

180.5.C.§371- Censpizaey 10 commiit off=ost of 10 defgud Unitod STeres

If two or LAOTE prasous © e cifict to cotamit =Y offcnsc ;pinﬂﬂiﬂUnitadShm. or to defrand the
Unitcd States, oF oy ngnul:ﬁh:mof' L anymm:lﬁotfot poy purpost, amd ope Of MO of vuch peracod do
upy net 10 affect the object of the conspiracy: each ghall be fmed under fhis tifle or srprisoned Dot more

ssgion of which is teobject of the vonsp ey, SN mriademeenst ooly,

¥, howeveh o fence, g CODTAST
MWMWL—”%-—- -.wn'!l':rg!l,p_ﬂt excead the mEXizm pm:inhmml pmvidnd for warh

aerson, (3) the persen he intended to harass o¥ injure Was tGHDﬂBWFﬁEﬁLMWM ,

s erncADaT,
16 () United Stafes v Rabinowich. 238 US 78, 59,35 5.C1682, L. Bd 1211 (1915)-
- MU United Sutes v. Congiano, 497 724 506 (2 Cir. 1974), =t acaicd 419 U.S. 904 (1574).
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éxdther ot not the cubstantive crime ensues.”, Id at* (queting Salinas V. United States,

72 U.8. 52. 5 (1997)-
ader epecific

TEgm = im{un] L.aw that could re

; -+ aooscanessnden the Bederal CF
conduct, otherwise criminal, yrof wAIAWIT

Generally, the folloWing siscussion ideptifics legal dociTinEs and defenses
and the decision Process related to

able to the ipterrogation of wniawful combatants,
ti» any person of circumstance willbe fact-dependent-

épplic

thetn- In practice, their efficacy a3

) Asthe Supreme Court fias recognized, and as we will explain further below,

| the President exjoys complete discrition in the exervise of 18 Cummande:r-in-c:hiei'

nding in condueting operations against hostile forces. Beceusd poth “[t]be
1g vested in the

guthorty inet :
ey and the compand pf the military and pavel forces t
<t ig "the President alone who

. executive pow
President,” the gupreme Coutt has tmanimously gtated
|18 conatitutionally invested with the, entire charge of hostile pperations. v Hamilton V.
piltin, 88 U.S- 21 Wall) 73, 87 (1574) (empbasis added).
In light of the President’s complete apthority OVEr the conduct of WL,
without & clear stm‘n":mmt"qfhéﬁ’ifg‘:f, criminal stamtes zxenot read a8 pHingng on the_
‘ ‘Pfgﬁ@gﬁﬁjﬂﬁﬂgﬁdgﬁ%m in Theése 2rPas, The Supreme Court has estabiished a canon
y €0 tion that statutks are 1o be construed D 2 marmer that avoids
ka reagonable g]ternative constraction is available.

Coast Bidg. & Constr- Trodes

ymless such constraetion 5 B

rhis canon of construction appliesiespecially whego an act of CongTess could be read o

encrosch upon pOweTs constitutiorally commtted to 8 coordinate branch of government.

See, e.g» F! ranklin V. Massachﬁﬂ?s, 505 U.S. 788, g00-1 (1992) (citation omitted) ("Out

of respect for the seperation 0f PO ers and the unique constitutional position of the
epough to subject fhe President to the

President, we find thet textuel silehice is not
i cedure Act], We woul

the [Administrative Pro

-aw it intended the Presidoat’s performance of s
Public Cirizen v. United States
Eaderzl Advisory Copunittes

Association 1@ the President oD judicial

garding encroachment o0

guch problerms

statutory duties ¥ be reviewed for abuse of discretion." )
Dep' of Justice, 491 U'S- 440, 465-67 (1989) (camstrize
Act not to apply 10 advice given BY American Bar
aominations, & avold potential canstitntiohel question e
Presidential powel to sppoint judges)

In the erea of foreigniaffairs, and war powers in particular, the avoidance
canon has gpecial force. See, e.g..Dep! of Navy ¥ Egan, 484 .8, 518,530 (1988)
ourts traditionalty have baen

Talese COTgIes aﬁaeiﬁsﬂla%:hﬁamﬁded otherwise, ©
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“peluctant to intrude upon the authority of the Exccutive in military and national security
Ass 'nv. American Cetacean 50C). 478 U.S. 221, 232-33

4 ffairs."; Japa® Whaling
' i urtailment of traditional presid

1086).(cons federnl statutes {0 avoid ¢
rerogatives in foreign ALiANS)- Ite Wﬁﬁﬁhﬁyﬁm&ﬁ;&&ﬂgxg&mﬁﬁd
g with the President's cun;timﬁonnny cupexior pesition 38 Chief Exscutive and
' in-Chief in the area of military opérations. See Egan, 484 us. m529
1 (quoting Haig V- Agee, 1453 U.S. 280, 293-94 (1981). See lso Agee, 453 U.5-
| (deferenee 10 Executive Branch is * especially” gppropriste "in the area of national

| security"):
| E U In order to respest the ?msidmt‘s inherent constitutional authority to manage
a military campaign, 18 U.8.C. § Z340A (the prohibition against torture) zrmast bE
construed 28 inapplicable t0 interrogations mdertaken pursut hi Commander-in-
Chief anthority- Congress lacks anthority ander Article 110 56t the terms and conditions
under which the President may exbycise his guthority 28 Cnmmandcrfin-Chicf to control
the conduct of gperations during aiwar. The President's power 10 Jetain and interrogats
i Chief. A

" enemy combatants arises out of i constitutional suthority &5 Commmander-in-
) i - iom fo regualate the President’s

constraction © )

authority s Commandcr-in-cmeﬂto_ determine the interro

corbatents WO 1 ) 1

the President’s ability to detain anil

pbility to direct troop muvummts?;un the batleficid. Accordingly, e would construe
tutional difficulty, and conclude that it does not apply

Gection 2340A 10 avoid this ccms1j1
to the President’s detention and inferro gation of enemy cormbatants pursuant 10 his

Connnmdur-in-(:hief authority.

with previous decisions of the DOJ involving the

DOJ has previousky construed the
ficials who refuse to

jve privilege. Ina

i
This epproach is congistent

application of federal criminal ladv, For example,
te a4 inapplicable to crecutive branch 0

nungrc:ssional contempt statu
comply with congressional subpdenes becaus of an assertion of exe=d
1984 opinion, DOJ concluded that
if executive officials werd subject 10 prosecution for eriminal conternpt whenever
they carricd out the Presiflent’s clajm OF exccutive privilege, it would sigmificantly
burden and :nmeasurably jmpair the Presidents ability t0 fulfill his constitutional
Juties. Therefore, the separation of pOWETs principles that underlie the doctrine of
executive privilege algo would preciude an application of the contempt of
Congress statute 10 pmlis_“,h officials for aiding the Precident in gsgerting bi
constitational ptivilege.'

. oy Executive Branch Official Who Has Asserted
& Memperivl 1

Bﬁ:::suﬁgmfac,gaﬂimwmﬂmﬁﬁf

4 Claim of Fxecutive Privilege #:0p B LG, 0L, T34 Iy S5 omrigacif

tive officials Wert subjectito i ing 1 i

ing out the Prﬁidmt‘& Commandct-in-(:hief pOWETS, wit would significently
ajr the President's ability to fulfill his constitational

burden and immeasurablyi p
dutiee.” These constitutional prnciples preclude anl application of Section 2340A 10
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punish officjals for aiding the President in exercising His sxclusive constitutional

maatharith
Syrhorities.dd

i Mk could be argued that Conpresy enasicd 5 t1.8.C, 523404 with full

Ixnowledge and consideration of the ?msidcnt's Connnanderuin-mﬁcf pOWET, a0, At
Congress intended 0 restrict hus discretion; howevel, ihe Department of Jastice could not
enforce Section 23404 against federal officials acting pursuant 10 the President's
~nstitutional autboxity 0 wage a military campaiga. Tndeed, in a different context, DO!
! hae conclnded that both cowts and frosccutors chould reject prosecutions that apply
federal criminal {aws to actvity that is authorized pursnant t2 one of the President's

‘ constitational poweLs. DO, for exatnple, has previously concluded that Congress covld

| pot constitutionally extend the congiessional contempt stetute 10 axecutive branch
 officials who refuse to comply withlcongressional subpoenas because of an assertion of

- executive privilege- They opined thit woousts,. would gurely conclade that a crimi
pmsec:uﬁon for the sxercise ofa pn-jsumpﬁve‘ly velid, constitutionally baged privilege 16

! pot consistent with the Constitation.” 8 Op. OL.C. 2 141. Further, DO coneluded that
it could not brng 2 criminal prnse::ﬂlﬁon against & defendant who had acted pursuant ta -
an exercise of the Prosident’s coTS utional power- *The President, through 2 United
States Attorneys aeed pot, indeed mizy 7ot prosecuts criminally 8 cubordinate for
sgserting on his behalf & cleim of gxecative privilege. NoT could the Legislative Branch
 or the courts require OF implement {he prosecution of such an spdividual.” 4. Although
Congress maY define federal crimeb thet the President, through the Teke Care Clanse,
chould prosecuts, Congress cannoticompel the president to prosecute outcomes taket
pursusnt 10 the President’s OWH nnf‘pstimtiunnl authority. 1 Congress could do 50, it could

control the President's suthority thiough the rmanipulation of federal criminal 1aw.

(U) There ere €Vl preatericopoerns with respect 10 prosecutions arising out of
s exercise of the Prasident’s EXpLess puthority as Commande:x-h-c:hiqf than with
prosesutions arising out of the nesdrtion of CAEEUITVE privilege. In2 series of opinions

examining VEriovs Jogal guestions ‘arising 2fter Septembet 11, 2001, DO3 explaincd the

|

goope of the President's Cummandvpr-inﬂﬂef power. We briefly sumnanze the findings
of those opinions here. The President’s Constitutional power 1 protect the gecuity of the
United 5tates gnd the lives and safety of its people must be ynderstond in light of the
Founders' intention to crests A fed{:ral government nejoathed with g1l the pOWETE requisite
1o the complete execution of Its wryst” The Federalist No. 23, at 147 (Alexander
Hamilton) (J acob E. Cooke el 19p1). Foremost EMODE the objectives €O itted to that

[

trust by the Constitution i5 {he seciity of the nation. As Flamilton explained in arguing

for the Constitusion’s adoption, betause “the circumstances which muay affest the public
safety" are not reducible within cértain determipate Hmits,

it must be admitted, 85 nedessary consequence, that there can be no jimitation of
that anthority, which isto 1ptovide for the defensc gnd protection of the
commumity, in &3Y matturiu.-.ssantial to its efficacy.

11 ot 14148 Within the Hraits that the Copstitution itself Tposes, the scope and

_wimn v s
s ctribution of the powets 10 'p‘rd”iéﬁi‘fﬂt".a:::‘.-ws:ﬂ'ﬁty must be copstrued to anthorize the
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most efficacious Jefense of the naﬁdn and 1ts interests in accordance uyith the realistic
- Lmrpascs of the entirt istruTment.” Lichter v. United States, 334 T1.S. 742, 782 (1944%).

The text, gtructure, and histery of the Constitution R L

Founders entrusted the President with the prmary responsibility, and thergfors the power
tp ensure the security of United Staies in gituations of grave and nnforescen emergencies.
The decision 10 deploy militery force in the defense of United States interests is expressly
placed under Presidential Authority by the Y asting Clause, U.S. Const. Art. 1, gl.cL 1,
and by the Commander-in-Chief CPEBSS, id. § 2, cl. 1.1 DO hes long understood the
Comander-in-(l'hisf Clause in particular &s art wEfirmative grant of guthonity to the
President. The Framers undﬁston&; the Clanse a5 investing the President with the fallest
range of pOWer mderstood at the tine of the ratification of the Constitution 88 belonging

" ip the military comamander, In 2ddilion, the Structure of the Conpstituticn demonsirates
that any powel traditionally understood 28 petaining to the executive which includes the
conduct of warfare and the defensd of the nation unless sxpresely gusigned in the
Constirution to Congress, is vest® 'm the President Article TI, Section 1 makes this cleal
py stating that the "executive PoweT shall be vested in a President of the United States of
America" Thet SWeeping grapt vegts in the President a0 memmmerated wexecutive poW
and contrasts with the specific envineration of the powers-those sherein” granted to
Congress 11 Asticle L The jmplicalions of constitational text gnd stracture arc confirmed
by the practical consideration that ‘national security decisions require the unity in purpoese
and energy in action that charactetize the Presidency rather than Congrese.” '

r———

2 () See Johnson v, Eisentrdgen: 339 U.S. 763 789 (1950) (President tns mthority to deploy United
Sintes armed foroes nabrond of 1o ADY :cular Togion”y; Flenting ¥ Page. 50 U5, (9 How) 603, 61415
(1950) ("As :umunnder-in-chieﬂ [the § ident] It puthorized to diret ‘he movemcsts of the pasvel aod
mititary forecs placed by law ot his cqmand. md to explay them 4n the yamnnet he MAY decm mest
cfcemal”™) Loving V- Unlred Srates, 517118, 748,776 (1996) (Sealin, I pocurring in part and concwTiog
tn judgment (The jmherest powers of b Corander-in-Chief o= clearly extensive.); Maul V. Unired
Srates, 274 US- 501, 515-16 (1927 (Brendeis & Holmes, 1. wegourring) (President “may dirsct 85¥
rovenus outter 10 ermise im BTy WHIET, in order to perform s0¥ duty of the service' s Commonwealth
Massachuseits v. Laird, 451 £ 24 26, 33 (1t Cir, 1971) (e bycsidont bas "poweT BS Commeader-in-CHief
1o ctation forced ahropd"y; Ex parté Va!fpndighnm 28 F.Cas, B74, 522 (C.C8.D. Okio (1863) (No- 16,816}
(in acting, nynAcr this power whepe there is oo cxpresd legislztive declaration, the progident j6 gricled solely
by hiz owm jedpment 1and discretion™);-duthority 12 Use United Stales Military Forces in Somalia, 16 Op.
0L C 6.6 (Dec- 4.1992) (Bam: Atiornely General)

B (1)) Judicial deisions since the be . ining of the Republic copfirm he Presidsnt’s conutitational powWer
and duty to repel oiiitary action READY the United Stetcs snd 1o ke mcpmures ta provest the rcucrence of
gn nttsck. As Jestice Jaseph Story cpid Toog ago, "[]t Y be Gt and propet for the govertmment. in the
exercise of the HEB diserztion confidedio the xecutive, for great public pusposct, to acton & sudden
cmyergency. of to provent KA srrepamblcimischict, by ey Tocasurcs, wileh Bre ot fonnd in the 1=t of
the lowa.” The Apollon, 22 1.5, (9 Whext) 362, a66-67 (1524), e President i8 confronted witk 1
ynforescen attoclk on BiE texoitory mud p&oplu of the Unitcd States, OC other lommedinte Anngeroes threat to
Arncriean inteTssis and gecurity, it is Big copstimstiona] responsTbility &2 yespond to that threst with whatever
yenns ATE MECESEATY- Se &.5.. The Prisk Cases, 67 U5 (2 Black) 635, 668 (1862) ("Lf & ST be made by
spvasion or o foreiga antion, the Presid is not oty authorized but bound 18 resist force

foree,,.without waiting, for axy special Icgiﬁlﬂﬁ“! authority."}: Unirted States V- Smith, 27 F.Cus;

TT9Z1 EE?S'M’&Eﬂ-%lem“M:ﬁ%ﬁ%mlmm Clrcuit Justice) (regurdicss of stamtory

guthorization. it is Mbe duty ofthe excutive magstate o0 rcpci“ﬁ‘iﬁﬂ'ﬁ“‘fcﬂmﬁfﬁﬂlmﬂiﬁlﬂﬂ .

Commentaries § 1483 ("[1]be comand nd application of the public force..- 1 mafnrain peace, snd 0 restsl
foreign igvagion” BIT excentive pOWETS). ,
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Mrme Court has recognized, the Commander-in-ctﬂnf power and

the mﬁidﬂfﬂ.‘ﬁ Dbhgﬁ-l.-};mtﬂfﬁﬁ *&ii"rmﬁm-mﬂy*mehmm Pon fecessary to
shall be Commandﬁr-in-c'.hicf of the Army and Navy of the United States. And of
course, the grant of war poweT includes all that is necessary aud proper for carrying those
pawers into execw aon” Johnson v.. Eisentrage - 339 U.S. 163, 788 (1950). In wartirns,
i1 is for the President JJong to decide what methods to use to best preveil agatnst the
enemy. The president’s complete Sscretion in exercising the Commander-in-Chief
power has beent recognized by the churis. In. the Prize Cases, 67 US. (2 Black) 635, 670
- (1862), for exarnple, the Court explhined that whether the President, niny fulfilling bis
duties as Commander Chief*, had appropri ately responded to the rebellion of the
southern states was & guestion wyo, i decided &Y him" and which the Cowurt could pot
question, but st leave to "the political department of the Government 1o which this
power Was entrusted” : | '
1

One of the eor® Eumﬁo:hs of the Compander in Chicf is that of captoring,
detzining, and interrogatibg oembérs of the enemy- Tt is well settled that tho President |
may seize and detnin cnemy Combatants, at least for the duration of the conflict, and the
laws of war make clear that prisoners-may he interrogated for information concerning the
cniemy, its strength gql its plans. Numerous Presidents have ordered the capture,
detention, and questioning of enemy combetants Juring virmally every major conflict in
the Natiog's bistorys inctuding recept conflicts ip Korea, Vietnam, and the Persian Gulf.
Recogrizing this outhority, Congress has never atternpted to restrict OF interfere with the

President's guthority on this scoTe. -li

Any cffort by Congress to regulate the interrogation of nnlawfil combatents
would violats the Constitution's 50:¢ vesting of the Cummandapin-Cbiet‘ authority in the
President. There can be little doubt that intelligence operations, such a5 the deteation and
interrogation of enerny combatants and leaders, ere both nocmasary and propet for the
effective conduct of a military camipaif Indead, such opesations mAY be of more
{mportance In & war with 20 international terrorist organization than one with the
conventions] amued foress of 2 nation-state, due 10 the former’s empbasis on

pperations ond surprise aftacks 8 snst civitiane, It mey be the case that only guccessful
interrogations caX provide the information necessary 1o prevent the SuCcess of covert
terrarist antacks gpon the United States and its citizens. Conpgress can ne more interfers
with the President's conduct of the interro gation of coemy combatants then 1t ¢20 dictate
strategy or tactical decisions on the patticheld, Just as giamtes that order the President 10
conduct warfare in 8 certain mannir of for gpecific goals would be mconstitutional, $0
too gxe laws that <eek to prevent thie President from gaining the intelligence he belicves

necessary to provent attacks upon the United States.

As this suthority is mharem: in the President, exercise of it Y gubordinates
would be best if it ean be showD. tg have been r%griwd from the President’s authority

TREOUg | :‘i’eaidan‘.iﬂdirmﬁvs or other writing.

theiy successful exereise. wrhe first of the enuperated powers e PrEETcT o thas B s

® (1) Wenole that this view i3 cunsist:ﬁn with that of the Departmest of Justice.
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The defense of pecessity could be raised, ander the current CiTCUmSAnces, 1 B
gljegation of 3 violation of 8 criminal stapute. Qften referred to 85 the “choice of gwnils”

| defense, necessity has bee Jefined; ag follows:

Conduct that the actor belieyes to be pecessary 10 avoid 8 harm oF evil to himself
or to anothex is justifiablé, ;}_mvided that: ‘ .

(a) the harm OF evil songhtlio be avoided by such conduet is greater then that
sought to be prevented by the taw defining the offense charged; and

(b) neither the Code por other 18w defining the offonss provides exceptions o

defenses dealing with the specific gituationt involved; 20

(c) 2 Jegisiative pRIpOse tojexclude the justification claimed does not otherwise
plainly 2ppear- :

3

Model Penel Code § 3.02. See alsg Wayne R L aFave & Avstin We Seott, 1 Substantive
Criminal Law §54at 627 (1986 & 2002 supp-) ("LaFave & Scott”)- Although there is
no federal statute that penerslly ectabliches necessity or other justiﬁcaﬁms a5 defenses 10
faderal crimingl 18%5 the Supremé Court has rpoogrized the defense. S€€ United States
5. Balley, 444 US. 194, 410 (1980) (relying on LeFave & Scott and Model Pens! Code
definitions of pecessity defense). -

(U) The necessity defens® mdy prove especially relevant in the current
circumstanees: Ag it has beenl desinbed 11 the case law and literatore, the purpose behind
pecessity 18 ORF of public policy- 1According 10 {.aFave & Scotl, whe 1aw ought 10
ronote the achicvement of higher values gt the expense of Jesser values, and EOMENTmES
the greater good for cociety will e n::cnmplish:d by violating the literal l2nguage of the
cripningl 1aw.” 1,aFave & Scott, aﬂ £29. In particular, the necessity defense can justify the
intentional kilting of one person i save two ofhers becanse “it is better that twa lives be '
sayed and onS 105t than that two Yie Jost and on® saved.” Id. Of put in the languegs of 2
choice of evils, “the evil mvolvccﬁ in violating the terms of the criminal 1aW (.-eveD
taking another’s {ife) may be 1ess itham that wich would result from literal commplisnece

Additional clements of the qecestity defense are worth noting pere. First, e
gcfense is oot lizmited & cortain types of herms- Therefore, the b infticted by
pecessity may jnclude intemtiona] homicide. 82 Jong, a8 the harm avoided is greater (.e..
preventing mote deaths) Id, at 634 Second, it must actuslly be the defendant’s intention
to avoid the preatet hazm; intending 10 ot raurder and then learing only later that
the death had the {ortuitous resutt of saving other lives witl oot gupport & necessity

Jefense. 1d. 8t SSSﬁ?ﬁdrit'ﬂtbj%d_eﬁmdmt reasonably believes that the lesser barm 23

necessary, Vel if, unknown 10 Eirn, it was nok, Be mf ﬁiiwaix‘vhizsglf of the defense-

As LaFeve and Scoft explain, whA Klis B reasouably believing it to be pecessary o save
C and D, be i ot guilty of mourder even though, ownto A,C and D could have been

SECRET/NOFORN 2
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icscﬂsd without the necessity of Kkilling B." Id. Fourth, it i for the coust, and not the
" efendant to judge whether Y harm avoided outweighed the harm doze. Id. at 636.
s, the dafendant cannot rely npon the necessity defense if a third alternative that witl

T i T L e
) Eaus; 1ess harm 18 oped ARG K0 Wi o Lk ST

(U) Legel authorities identify o important exception 10 the necessity defcase. The
defenge is svailable "oty in situatides wherein the legislature has not itsclf. in it

criminal statute, mads 2 determination of hies® T at 620, Thus, 1§ Congress explicitly
hiay prince 8l mat violation of & e cammot be outweighed by the harma avoided,
courts cannot recognize the necossify defense. LaFave and Isracl provide as a0 exampls
an abortion statute that made clear that abortions even to save the tife of the mother
would still be a erime; in such cased the necessity defonse would be unavailable, Jd.at

630, Here, howeVver, Congress bas fot explicitly made A determination of valnes vis-a-vis
tortare, In fact, Congress explicitly ramoved;ffarts to retuove torture from the weighing

of values permitted by the pecessity defense.

- ——

. 1o the CAT, forture i d-:ﬁmdlsthnh:téndonnlinﬂicﬁunufszvmpuinursuﬂiﬁng"forsuchpmpum
asobuiuingfrumhimurnﬁirdpmmim?umﬁmurumfmim“ CAT ert 1.1, One could argue that

such 1 definition represcaied ad artempt w/indicats that the good of ohtataing mformstion—00 matter what
T TS s - i1 mot, sty am ACY, of tortime, In other words, necessity wonld not be a defense. In

e

e T A, it

enacting Section 2340, however, Congtesdll yemoved the purpors C1ETOPRE I TF e IO e s
evidencing an inteution to FEmIDVE airy fixing of vatues by statste, By Jeaving Scction 2340 silent a8 1o the

QECRET/NOFORN 16
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. gelf-Defense

Even if 2 court were to find that pecessity did oot justify the violatiop of 2

. criminal statute, & defendant could: still appmp;iately caice a claim of self-defense. The
right to self-defense, gven when itiavolves Jeadly force, 18 deeply embedded in our law,
both &5 10 ipdividuals and 86 to the nation &S a2 whole. As the Court of Appesls for the

D.C. Circuit has explaincd:

Mate thap tW0 centurics aé,'o, Blackstone, best known of the expositors of the
English commot 1aw taught that "all homicide is melicious. and of course
amounts {0 rourder, unless;..excused oD the account of accident or seif
pres::rvntiun". gelf-dafente, 25 & doctrine legally exonerating the taking of human
life, 15 8s yiable now as it was In Blackstonc's tine-

United States V. peterson, 483 F.24 1222, (228-20 (O.C. Cir. 1973): Self defense is 8
common-law defense to federal cpjminal law offcnscs, and nothing in the text, gructure

) The doctrine of self-defense permits the use of force 10 preveat hamm to apother
erson. As LaFave and Scott explain, oné is justified in, using reasonable force in defense

necessity, W& will roview the sigfﬁﬁcant elements of this |r1cfr3|:|se:.’u According to LaFave
* gnd Seoft, the clements of the defense of others are the same as those that apply to

harm done by torREE T comparised ™ pther hasms, Conpreas pligwed the aencapity defonde 12 spply wben
gppropriat-

Fither, the CAT coplzins 10 addition} provision that ng0 cxecptionl circamatutiest whitsoover, whether
o gttie of war OT R tirent of WET, {nrernal potitical ipstability or 8=y ather public erocTEehcy, TRy be mv

gt n justification of rovare,” CAT it 7. Aware of this provision of vhe wreaty and of the defaition of the
necrusity defemse that allows the icgisthtre provide for a3 exeeption to the Jefeose, Sce Model Peaal
Code § 3.02(b) Cangrest ¢id a0t incarporis CAT pricle 2.2 it Secrion 2-4. Given that Conpress
__omited CAT's effort o bas @ oreecsity.0f WRISIE defense, Section 2340 could be rcad b3 perrOIticg the

2 () Ewly cases yad suggested st i order W be cligibl for defense of poother, oo RS Ve e
personal celationship with dye one in nexd of protection- That view has beenl discarded, LaFave & Scottat

664,
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First, self-defense requires that the use of force te necessary 10 avoid the danger
e Pt Sl ity harm. 74, at 649. A defender may justifiably wse deadly force ifhe
reasonably believes that the otber P& Eﬁiﬂwukwi-‘ﬂiﬂmlﬂﬁgwﬂﬁgth or Serious

- 652, Looked 8t from the opposite perspe:tive, the defender may not use force when the
force would be 25 equally affactive ot a later time and the defender suffers no ‘harmm or
| riskby waiting. See Pavl HR.ubms;on, 5 Criminal Law Defenses §131(c) 2t 77 (1984).
 If, however, other options permit the defender to retreat gafely from confrontation
writhout having to resort 10 deadly fbree, the use of force may not be Decessary in the fimt

place. 1aFave and Scoth, at 659-00.

(0] Second, gelf-defense requites that the defendant's belief in the pecessity of using
fotce be reascnable. If 2 defendant honestly but unreasonably belicved foroe Wias
nocessary, he will not 1 sble to make out 2 cuccessful claim of celf.defense. Id. al 654.
Conversaly, if 2 defendant reasonably believed ao attack was to occur, but the facts
subsequently showed no attack was threatened, he may o511 ruise self-defense. AS
LaFave snd Scott explain, "ont may be justified in chooting to death an adversary who,
having threateped to iG]l him, reaches for bis pocket as if for & guz, though it later
gppears that be ad no gon and thal he was only reaching for his handkerchief.” Id.
Some avthoritics such as the Model Penal Code, even elirninate the reasonability ¢loment,
and require onty that the dufender honestly believed regardicss of its reasonableness—thet
the use of force was pecessary.

: Third, many legal authiorities include the requiremeat that a defender must
rcasonzbly believe hat the uplawf! violence i8 w: rrminent” before he can UsE force in his
defense. kwouldbod mistake, hawever, {0 equate imminence necescarily with timing-
that an attack is immediately ahouf to oecUT. Rather, 85 the Model Penal Code cxplains,
what is essential {s thet the defensive response st be "immediately neceasary.” Model
Prnal Code § 3.04(1). Indeed, jrfinence must be merely another WEY of expressing the
requirement of necessity, Robinsan 4t 78, LaFave and Scoth {or example, believe that
tha imminence requirement makes sense as part of 2 necessity defonse because if an
attack is mot immediately upon the defender, the defender may bave other options
available to avoid the attack that dh ot involve the use of force, LaFave and Scott gt
656. 1f, however, the fact £ the gitack booomes certain ~nd 1o ofher options remain the
use of force may be justified. To uke 2 well-known hypothetical, if A were 10 Kidnap and
copfine B, and then toll B he would kall B one week later, B WO d be justified I using
force in self-defense, even i the obportunity srose before the weok had passed. 1d. B¢
656; see alse Robiuson at § 131(c)(1) 2t 78. In this hypothetical, while the attack jtself 18
not imminent, B's use of force becomes immediately necessary whenever hahas an
opportunity to save himself from A :

(U) Fourth, he amonnt of force ghould beproportional to the threat, As LaFave
and Scott explein, nthe zmount of force which [the defender] may justifiably use must be

omably-selated 10 the fhreatendd harm which he seeks to avoid.” LaFave and Scott &
¢51. Thus, onec maY not use deadly force “iET'cs—’punsﬂ:—r.«!_':wﬂ that does not risc 0 death

' bodily harm upon Z0othen and that it is necessary 10 use such force to prevent i & =

1 TN . e Bmfi b okt I

or serious bodily harm- 1f such harm may result however, dezdly force 18 ApprOpTISie.
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A claim by ap individual of e defense of another would b further
mM"ﬁﬁ‘p?ﬁﬂﬂﬁ“bywbha-fznmha!‘. in this case, the pation itself 1s under attack and has the fight to

<elf-defense. This fact can bolster andﬁnwa.u—h&hﬁmglxmfjﬂf-dﬁmse ina

cgse, the State of California amrested and held deputy U.S. Marshal Neagle for shiooting

and killing the assailant of Supreme Court fustica Field. In granting the writ of habeas

porpus for Neagle's Talease, the Sugreme Cout did not rely alope upo the mershal's ight
to defend another of bis nght to self-defense. Rather, the Court fonnd that Neagle, as &n
agent of the United States aud of fhip executive branch, was justified in the Killing becanse
in protecting ] pstice Ficld, he was acting pursusct to the executive branch’s inhereat
copstitational suthority to protect the United States povernment. Jd at 67 ("We cannot

" doubt the power of the president vl take measures for the protection ofa sudge of one of
the courts of the United States whd, while in the discharge of the duties of hia office, ¢
threatencd with 2 personal aftack vaffghi«:":m may probebly renlt in his dexth. That aathority
derives, poeording to the Court, im the President's powet under Article I to taks cEre
that the Jaws a1€ faithfully executed. Tn other words, Neagle o5 2 federal officer not ooly
could raiss self-defense oF defenseof another, but also could defend his actions od the
ground that he was implementing the Fxecutive Branch's suthority to protect the United

States government. ;
. d

If the right to defend the national government can be reised as p defense inm
individual prosecution 28 Neagle £nggests, then government Jefondant, acting i Tis
official capacity, chould be able ta arpue that any conduct that argnably violated A
 crirninal prohibition Was ndertakén pursuant to more than just individual self-defense or
defense of anothet. Tn eddition, tie defendant could claim that he was fulflling the
Execufive Branch’s suthority to protect the federal government, and the naticn, from
attack. The Scptember 11 attacksthave already triggered that puthority, 8s recogized
both under domestic apd intexnatipnal 12w Following the exampie of In re Neagle, we
_conclude that 2 govermment Jefendant may also argae that his conduct of a0 interrogation
properly anthorized, is justified on the basis of protecting the nation from atteck.

(U) Thers can be little dofabt that the nation's right to «clf-defense has been
triggered under our 1aw. The Constitution announces that one of jts purposes is "0
provide for (e comRoD defense .t US, Const., Presmble, Article], §8 declares that
Congress is to excroise its powerd o “provide for the common defense”. Seealso2 Pub.
Papers of Ronald Reagan 920, 971 1988-89) (might to gelf-defense recogmized by Article
51 ofthe UN. Charter). The President has particular responsibility gnd power to taks
steps to defend the nation and its people. In re Neagle, 135 U5 & 64. See alsoU.S.
Coust., art. IV, § 4 (“The United'States ghall ...protect [each of the Stater] against
nvasion”). As Commander-in-Chief and Chicf Executive, he &Y use the Armed Forces
to protest the pation &nd its people. See. £.8 United States V. Verdugo—Urquidez, 494
1.8, 259,273 (1990). And he mey employ secret agents to aid in his work 28
Commd::—in—cmcf. Totten v. Wnited States, 972U.S. 105,106 (1 §76). As the Supreme

fovr.ohesryed in The Prize Cases, 67 U.S. (2 Black) §35 (1862), in response o &0
th

armed artack ommnriﬁ?tﬁﬁﬂﬁfﬁ?-reaiiﬂtnhmwzmrwwmgumd to restst
force by force without waiting 'for amy gpecial legislative authority.” Jd. AN Ly g L
September 11 events were a direet attack on the United States, and as we have explained

SECRET/NOEORN %0

proseeution, gccording to the Supreme Cout in In re Neagle, 133 U.S. 1 (1RGO, T T



SEG;RET/NOFORN

ghave, thez?rcsident has authorized the vse of military fum;: with the support of

AR == 2

As DO has made clear in opinions involving the war on 2l (Jaids, me
nation’s right t@ celf-defence has beent triggered by the events of September 11. Ifa
governmen} dafendant were to hard 20 enetny combatant during an ntermo gation in a
rprmer that might grguably violste priminal prohibition, he would be doing so in order 10

¢ further attacks on the United States by the a! Qaida terrorist network. In that

case, DOJ believes that be could arfue that the executive branch's copstitutional authority
to protect the nation from sttack judtified his actions. This national end international
version of the right to gelf-defense tould supplement and boleter the government

defeadant's individual ight

d. Law Enforcement Actiond
, .

(U) Use of force n mili!a.r{hw euforcement is anthorized for (1) self-defense .
and defense of others against a hosfile persen when in imminent danget of death or
serjous bodily herm By the hostile person; (2) © prevent the nctual theft or sabotage of
assets vital 1o pational security; (3)ito prevemt the actusl theft o1 gabotage of resources
that are inherently dangerous to otflers; {4) to prevent the commission of & gerious CIime
that involves immainent danger of rﬂﬁ:am or serions bodily harm (5) to prevent the
destruction of vital public utilities pr similar erifical §

infrastructure; (8) for apprehension;
and (7) to provent e5CApS. (DODD{5210.56, 1 Nov 2001). These justifications
contemplate the usc of force againtt & person who hag committed, is cormpitting, or is
about to coprmit, serious offense] This reco gpized concept that force vsed for such
urposes is not unlawful could be frgued to apply, at Jeast by analogy, to the use of force

against 2 de . o by cxtract intellifence 10 prevent & serious gud pmpinent temorist
incident. However, we Be unawate of any authority for the proposition. For an
analogous discussion pertaining tdi the pending comrmission of 8 seTions crime, sec the
rpecesuity” and gplf.defonse” distussions, supra.

M 1y7) While the President’s conctitntiondl determination slone cufficient to justify the mation’s resort
pelf.defense, it also beask poting that the fight t self-defense ia faxther recogmized onder imtaruntional lkw.
Article 51 of the UN. Churter declaxey that "n]othing in the preseat Chacter ghall ingpir the inherent right
of individuz] ot eoliective self-defonse iian armed pttnck scourt AREIDS & Member of the United Natons
il the Security Conn sy tiken the TRCAsT mmmy‘mminuininwmﬁondpcmemdm ity".
The sracks of September 11, 2001, clearly eonstitat £0 arraed atack aguipst the United Statcs, snd indeed
- qreee the lamst in B jong hiztory of al Ql.ii,ha sponsored attacky against the Ugited Statcs, Thie conclusion
s naimowicdged byhe Utnited Nations| Scewzity Cotmedl on Septesiber 23, 2001, when it upamdmously
adopted Resolution 1373 explicidly “rexffirmizg the inherent cight of individosl end collective defense as
recopaized by the charter of the United Hations. This right of galf-defrnse iz n Tigbt effective sell-
defense. I otheT words, the \ictim ptats has the Tight 10 RS forte ppainst the agEressor who hes initiaied an
 warmed simek” voidl the thrent bas abated. The United States, frough its rpdlitery and intelligence
pmsunuul. bus a right recoguized by \+ §1 1 continue naing foree il such time af the teat pored

3

by ul Quida iod BT B L mected io the Scptevaber 11t pttack is completely ended.” Other
preaties re-pffirm the right of the United Etates 1o nsc force in 16 muﬁifmﬁt-pzzgahjcwﬁﬁm

Treaty of Resiproca] Assisthust, st 3, Sept. 2,1947, TLAS. o, 1838, 21 UNT.S. 77 (Rio Treaty);
Naorth Atlentic Treaty, &t 5, Apr. 4,1949, 3 StaL 7241, 34 UN.T.5. 243,

SECRET/NOFORN .o
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e. Snperior Orders

Under both international law and U, S, |aw, B OI0er © T T e LT DL
criminal act, such as the wanton ieilling of a noncombatant or the torture of & prisonet, is T
an, unlawfid order and will pot relieve & subordinate of his responsibility to comply with
the law of armed conflict ™ Only if the individual did not know of the vplawfitlness of
an order, and he could ot reasonably be expected \mder the circupastances to Tecognize
the order as unlawful, will the defense of obedience of a superior order protect a
subordinate from the consequences of vielation of the law of armed conflict.”®

(U) Under international law, the fact that a war crime is committed pursuant to the
orders of » military or civilian superior does not by itself reliave the subordinate
committing it from criminal rcsp?pﬂsibilitr ynder international law.?? 1t may, however, be
congidered in mitigation of punis%xmgm.z :

(U) For instanee, the Chatter of the International Military Tribunel at Nuremberg,
art. 8, stated: .

The fact that the Dcfenda;:nt acted pursuant to ordex of ki Government or of 8

puperior shall not free hith from responsibility, but may be considered in
mitigation of punishmentif the Tribunal determines that justice so roquIres.

Similarly, the Statute Efu: the Internatt onal Tribunal for Yugoslavia, and the
Statute for the International Crinfinal Tribunel for Rwanda provide (i articles 7(4) &

6(4), respectively) provide: .

The fact that an accused ﬁ}mon seted pursuant to 80 order of & Government or of
g superior shall not relievi him of criminal responsibility, but may be consid
in anticipation of punishsent if the Tribunel determines that justice 50 requires.

(U) Astothe gemernl attitdeltaken by military tribunals toward the plea of
superior orders, the following statement is representative:

It canmot be questioned thmt acts donc in time of war under the military
authority of an cnemy annot involve amy criminal liability on the part of
offiners or soldiers if the Jots are not prohibited by the conventional or

customnary rules of war. Tmplicit cbedience to orders of superior officels

B (U) See Scotion 614, Amomted Sighplegacat to the Comnaader’s Handbook o the Law of Naval
Operstions (NWE 1-14M 1957)

I

77 oavarsely, the Inerontionzl Criming] Cout reflocts the teaditional view. Article 33 of the
Rome Starate, recoguizes the defense nﬁ'mpcrinr ordere: 1. The fact that g crime within the
jurisdiction of the Court has boen committed by 2 person prrsuznt 1o atl ordet of a Government or
of a supcrior, whother military ot civilitn, sholl not seleve that peryon of crxinal roapontibility
upless: (n) The person wee under & lngni obligation to obey orders uf the Govermment of gupetior
MF&Q&W‘ ok thet the order was unlawful; rd (€) The order was oot
rwanifeptly infawtal 2 Forfhe p"u?ﬁ&'ﬁ%ﬁﬁa‘rbw:ﬁs!%nﬂm 4o, cotommit genocide o crimes

. puinst humapity ere manifestly pmlasRiL™

Id., ut §6.2.5.5.1. _
2 Gop 17.5. Naval Wer Coll=ge, International Law Decuments, &t 1944-45, 255 (1946).
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is altost indispensable to every military systern, But this implies

obedience to lawful orders only. If the act done pursuant to a superior’s
merensseommanren S ITO ST, b%ﬁﬁﬂmpm\duﬂﬁﬂﬁﬁf:{h:'“ﬁfdﬁi‘“‘ii’iﬁ‘ﬁﬁi“ﬁﬁiffii“fdp [r-r

e L

Il may mitlga but it canniot justify the crime. We arc of the view,
however, that if the illegality of the order was not known to the inferior,
and he conld not reasonably have been expected to know of jis illegality,
no wrongful intent necessary fo the commission of & erime exists end the
interior {sic] will be protected. But the general rula is the members of the
arrned forces are bound to of?e{y only the lawful orders of their -
commending officers and thiy cannot escape criminal Hability by obeying
2 command which violates iiternational law angd outrages fimdamenta]
concepts of justice, :

The Hostage Case (United States v Wilhelm List et al), 11 TWC 1236,

(U) The International Miitﬁrry Tribunal at Nuremberg declared in ite Indgmnent
that the test of responsibility for suglerior orders “is not the existence of he order, but
whether moral choice was in fact possible.™ :

: (U} Domestically, the UCN"IJ. discusses the defense of superior order in
The Manual Courts-Martial, which provides in R.C.M., 916(d), MCM 2002:
.r Itis & defense to any offensa thit the accuged wag acting pursuant to
orders unless the accused knew she orders to be unlawfi] or a person of
ordinary sense and nnderstandiniz would have known the orders to be
unlawful, An act performed pursuant to a lawfir] order iz justified, An act
performed pursuant to ay unlawful order is exensed upless the accuged knaw
it o be unlawfal or a  person of Ardinary sense and understandine would have
lnown the orders to be uniawfil, |
Inference of lawfulness, An order tequiring the performance of a military duty or
act may be inferred to be lawful anfi it is disobeyed at the peril of the
subordinate,”! ' }

(U) In sum, the defense of }upzrior orders will generally be rvailable for US.
; + Armed Forces personnel engaged iy exceptional interrogations except where the conduct
" | poes so far ag to be patently inlawful. _ ‘

!

F

(L) 1 Trial of Msjor War Criméuals befure the Internationa] Militry Tribugal, Nuremberg 14 Noyember
245- 1 Oetober 1946, vt 224 {1547, e:rt:'!jﬂple‘{ in U8 Nava] War Cuni%mmgqml_ug% Docnmants

LA DAN e DE (104D, ;
‘-?' (U) This mference does not epply 1o & patantly jllcgal order, such ag onc that directs the COTmssion of 2
.crime, (Article 90, U . : '
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4. Lack of DOJ Represeatation for DOD Personnel Charged with a Criminal

N T
LA LACRAO

() DOI representation of & defendant is generally not available in federal
criminal proceedings, Vel when the defendants sctions occur within the scope of federal

cunployment.”

B. Federal Cijvil Statutes

1. 28USC. §1350

(U) 28US.C. §1350 cxtedds the jurisdiction of the U.S. District Couxts to “any
civil action by an alien for @ tort only, committed in violation of the law of nations or @
treaty of the United Srates™ 3 Section 1350 s 8 yehicle by which victima of torture and
other human righte violations by their pative government and its agents have sought
judicial remedy for the wrongs thay've suffered. Howeve, all the decided cases wa have
found involve forel oationals suing in U.S, District Courts for conduct by foreiga
actors/gevemments. The District Court for the District of Clolumbia has determined
that section 1350 actions, by the GTMO detainees, against the United States or its agents
acting within the scOpe of employinent feil. This < because (1) the Unpited States bas not
waived sovereign smmumity to sudh suits Yike those brought by the detainees, and (2) the
Eisentrager doctrine batring habeps access also precindes other potentis] avenues of
jurisdicion.* This of course eavies interrogators vulnerable in their individual capacity
for conduct a court might find tortious. Assuming & couxt would take jurisdiction over
the matter and graat standing to the detainee’® it is possible that this statute would
provide an Bvenue of relief for actions of the United States or its ageafs found to violate
customary international 1aw. Theiapplication of international law, gpecifically that which
might be consi dered enstom, is discussed supra in Section IV at “International

' Considerstions that May Affect Phlicy Determinations’™
2.  Torture Victima protection Act (TVEA)

(U) In 1992, Precident Bush signed into law the Torture Victims Protection Act
of 1991.7 Appended o the US. d‘,ud,e as a note o section 1350, the TVFPA gpecifically
creates a canse of action for individuals (or their sucoessors) who have been gubjected to
torturs or extra-judicial illing by:"an individual who, under actual or apparent guthority,

() 28 CFR § 50.15 (a)4) ;
3 () 28 US.C, §1350, the “Alien Tort Claim Azt (ATCA)-
MUy See, for example, Abebe-Jira v. Negewo, No. 93-9133, United Statss Comurt of Appeels, Elcventh
Cireui, Jxa 10, 1996, Tn this casc the 11%h Circnit copginded, "he Alica Tort Clzims Act pstablishes a
federa] forum where COUITS D&Y fachlopdomestic common law remediss to give ciiectto vipletions of
custapaary internatiool law." : ‘
% Al Odah . United Siates, (Dﬂq., 2002)

% (1) Filartigd v. PeRo-IrGio: 630 7% aw&-gz—:-@g,mmg.ﬁm_oﬁ%%wfw type lleged here

(tortare] would be neonabls ey 42 T.5.C. § 1983, or undoubtedly the e RO, A7 Periomm s =5 2
overpment official.’

cial.
(U) Pub, L. No. 102-256, 106 St 73, 78USC§ 1250 (note).
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or color of law, of any foreign nation - (1) subjects an individual to torfure ghall, in a civil
action. be liable for damages to that individual; or (2) subjects aa individual to exia-

judicial killing SFall, 10 cioii-anibomy bo likle f07 AATMIEES e caphasis added)” I

thus appesys that the TVPA does not apply to the conduct of U5, Bgents 4ty unas s
color of law. :

C.  Applicability of the United States Constitution
1. Applicability of the Constitution to Allens QOutside the United States

(U) Nonsesiden’. cnemy aljens do oot enjoy copstitutional dghts outside the
sovereign temitory of the United States®® The courts have held that unlawfiul combatants
do not gain constitutional rights upon ransfer 1o GTMO as unlawiu] combatants merely
because the 1.8, EXercises extensive dominion and control over GTMO.*? Moreover,
becanse the courts have rejected tl‘li.e concept of “de facto sovareigotyy constitutional
rights apply to aliens only on sovereign U.S. territory. (See discussion wmder
aJrisdiction of Federal Courts”, iﬂ:fra.)

(U) Although US. constititional rights do mot spply to elicns &t GTMO, the US.
criminal laws do apply o acts coz{miu::d there by virtue of GTMO's status a= within the
special maritime and teritorial jurisdiction.

p The Constitution Defining U.S. Obligations Under International Law

In the course of taking reservations to fhe Convention Against Torture and
Other Croe), and Inhumnen or Degiading Treatment or Punishment, the Umnited States
determined that the Canvmﬁun’snamtﬁbitions against cruel, inhuman or degrading
traatment or punishment applied culy to the extent that such conduct was prohibited by
the Fifth, Eighth and Fourteenth Amendments to our Constitution,'! Consequently,
analysis of these mendments is significant in determining the extent 10 which the United
States is bound by the Conventiori. It should be clear, however, that alicns held at

GTMO do not have constitutionalirights Jnder the 5™ Amendment's Due Process clause

M (17) 'Thc definition of sortur sed in FIL 102-256 is: "ray oct, directed pgainst mn individual in the
offoudc’s custedy ot physical control b whieh severs pain of suffcging (other than pain of yuffering
arising only from or inhrz=nt i, or incidental o tawful vanctions) whether physical or mental, 18
ntentiomally inflicted oo that individnal $or much puposcy as obtaining froz that individwal or s third
perses informarion of & confession, prshing that individua) for en act thet individusl oru third person hes
rommined or is sgpected of having coplitted, intimidating o1 coercing that individunl or a third perzon,
or for any reeson besed on discriminstioh of ey kind” This 1 sixilar, bzt brondar, thax the definition in
the Toeturs Statute. The defmiion of nént] pain kad suffering in the same 85 i the Tornirs Statute, -

® 17y Eisentrager #t754.

= (1) Al Odah v. United Ssales, (@D.C;, 2002).

9 () Articles of ratificstion, 21 Oct 1994: "L The Seaute's advice 2nd consenit i3 subject to the following
rescrvations: (1) That the Unitcd States Sonsiders itsclf bound by the oblipation under urtitle 16 to preveat

et e oruding gpapoent c}:ﬂgmismr, only imsofir es the ot texpel, inhimen, OF
degrading treatment o punishmest meRils LHE CIu cfﬁh“ﬁ“ﬁ"&"ﬁiui—:h:“_ﬂﬂ.mm  ox punishment

probibited by the Fifth, Eighth, and/or Flnrteegth Amendments to th Constitution of the {Fnited SICE."

‘Availdble ot the UN documenis 5iic: mpiwwa.m.133.1gommummu3mmz_nsp.hm
SECRET/NOFORN 3

! oDazouIods AM



S@CRET/N OFORN

or the 8% Amendment. See, Johnson v. Eisenberger, 339 U S, 763 (1950) and Verdugo-

Dlrgeider, AQAYLS. 259 (1 990).

B. Elghth Amendment

(U) "An examination of the history of the Amendment and the decisions of this
[Supreme} Court construing the pxr'tscﬁptiun against cruel and ynusuel punishment
confirms that it was designed to protect those convicted of crimes.™ The import of this
_ holding is that, assmming a detaine’e could establish standing to challenge his treatment,

the claim would not lie under the §th Amendment. Accordingly, it does riot appesr
detainecs could successiully pum{: a claim regarding their pre-conviction treatment

under the Eight Amendment,

(U) The standards of the Eighth Amendment are relevant, however, due to tha

U.S. Regervation to the Torture Convention’s definition of cruel, inhuman, and degrading

 treatment. Under “crucl and unust}al punishment” jurisprudence, there aro tWo lines of

emalysis: (1) conditions of confinement, and (2) excessive fores. As n general matter, the
excegsive force analysis applies tojthe official use of physical force, often in situetions in
which an inmate has attacked enother inmate or @ puard whereas the conditions ef
confinement analysis applies to sué:h things as administrative segregation. Under the
excessive foree analysiz, “a prisoner allcging excessive fores must demonstrate that the
defendant acted ‘maliciously and dadistically to cause harm.”” Porterv. Nussle, 534 U.S.
516, 528 (2002) (quoting Hiidson ¥. McMillan, 503 U.S.1, at 7). Excessive force requires
the smnecessary mnd wanton inflicfion of pain, Whitney v. Albers, 475 U.S. 312,319

(1986).

() A condition of cun.ﬁnémmt is not “cruel and unusuzl” unless it (1) is
“gufficiently serious” to implicate constitutional protection, id. at 347, and (2) reflects
“deliberate indifference” to the pﬂi}somr’a health or safety, Farmer v. Brennan 511 U.S.
825, §34 (1994). The first element is objective, and inquires whether the challenged
condition is crue! and wousuel, THe second, so-called “subjective” element requires

* examination of the actor's intent and inquires whether the challenged condition is
imposed as punishment, Wilson ! Seiter. 501 U.S. 294, 300 (1991) (“The sourcs of the
intent requiremnent is not the predifections of this Court, but the Eighth Amendment itself,
which bans only cruel and un punishment. If the pain inflicted iz not formelly meted
out as punishment by tho statute ok sentencing judge, some mental element rust be

atiributed to the inflicting officer tefore it can qualify.”).

)] The Supreme Court hds noted that “In]o stztic “test’ can exist by which
cowrts defermine whether conditiofis of confinement are cruel aod uousual, for the Eighth
~ Amendment must draw its mesrink from the evolving standards of decency that mark the

progress of 8 maturing society.” Rhodes, 452 U.8. at 146 (citation omitted). See also
Ectolle v. Gamble, 429 U.S. 97, 162 (1976) (stating that the Eighth Amendment cmbodies

A

m—————— ] . _ _
) Ingraham V. WOgHE, 430 LS eI 1 'o‘«"=*ix'=7’?)r"iﬁ*!rrgra.'r.::r.;w:-:::m:b:-:.:wmrpcmmfm,t.&hmmﬂmﬂ.j,&g

pubki¢ junior high gehool, the Court aml;:‘;ed the clmitn under the 14th proepdmenr's Due Process clanss,
concluding that the conduct did not viofate the 14th amepdmest, even though it imvalved wp to 10 whacks
with 2 wooden paddle, ;
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uyroad and idealistic concepts of di_gnity, civilized standards, humanity, and decency™}
Nevertheless, certain guidelines emerge fom the Supreme Court's jurisprudence.

() o Crset hae actablished that “only those deprivetions denying *the minimel
civilized mensures of life's necessities’ sufficienty Frave 1o o Sievesip oo Eight

Amendment viclation.” Filsan, 501 U.S. at 298, guoting Rhodes, 452 1.8, at 347, 1tis
siot epongh for a prisonet o show that he has been subjected to conditions that are mercly
weestrictive and even hardh,” as such conditions are simply “part of the penalty that
criminal offenders pay for their offenses against society.” Rhodes, 452 U.S. at 347. See
also Wilson at 349 (“the Clonstifutipn does not mandate comfortsble prisobs™). Rather, a
prisoner rmust Show that he has suffered a “serious deprivation of basie human peeds,” id.
ot 347, such 8s “essential food, ellical care, or sanitation,” Jd. at 348. See also Wilson,
501 U.5, at 304 (requiring “the dcﬂrivatiun of a single, identifighle hurman need such as
food, warmth, or exercise”). "Thzgnmdment also imposes [the duty on officials to]
provide humane conditions of confinement; prison officials must ensure that inmates
receive adequate food, clothing, £h ker. and medical care, and must take reasonablie
imeasures to guarantee the safety of the inmates.” Farmer, 511 U.S, st 832 (citations
omitted). The Court has also articulated an glterative test inquiring whether an inmate
was exposed to ‘2 substantial risk or serious ham.” Id at 837. See also DeSpain v..
Uphof, 264 F.3d 965,971 (10th Clr. 2001) ("In ordex to satisfy the [objective]
requirement, the inmate must show, that he is {ucarcerated under conditions posing a
cubstantial risk of serious harm.").;

(U) The various conditio i of confinement are not to be assessed under a totality
of the circumstances approach. In Wilson ¥. Seiter, 501 U.S. 294 (1991), the Supreme

Court expressly rejected the cont jtion that “each condition tmust be considered as part of

the overall conditions ::hallc:nged."-,'- Id. ut 304 (intermal quetation marks and citstion
omitted). Instead the Court concluded that “Some conditions of confinement may
establich an Eighth Amendment viblation ‘in combinztion’ when each would not do so
alone, but only when they have 2 mutually enforcing effect that produces the deprivation
of a single identifiable human nm:drl such as food, warmth, or exereise—for exaraple, a low
cell tenperamre at might combined with a failure to issuc blankets.” /d. at 304. Asthe
Court further explained, ‘Nothing ko amorphous as ‘overall conditions’ can rise to the
fevel of cruel and wsual pupishrrent when no specific deprivation of a gingle human
need exists.” Id. 8t 305,

(U) To demonsirate delib o indifferente, 2 prisoner must demenstrate “that the
official was subjectively awaro of ! ot risk”. Farmer v. Brennan 511 17.8. 125 (1994). As
. the Supreme Coust further explamed: :

‘We hold. ., that a prison official eannot be foupd lizble under the Eighth -
Amendment for denying ady inmate humane conditions of confinement unless the
official knows of and regans AN eXcessive risk to inmate health or safety; the
official must both be awaref',uf facts from which the inference can be drawn that a
cubstantial risk of serious hirm exists and he pust also draw the inference.
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Farmar v. Brennan 511 U5, 225, 837 (1994). This etandard requires greater culpability
fhan mere negligence. See Farmer v. Brennan, 511 U.S. 825, 837 (1994); Wilson v.

Msﬁrarrﬁ%&s.wag;?ml.ugg_uﬂmggnegligmce would satisfy neither [the Whitley

etandard of malicious and sadistic Tnfliction] nor the more jciten-deliborts indiffaence

ctandard”) (internal quotation marks omitted).

(U) The second Jine of cades copsiders the use of force against prisoNers. The
situation often arises in ¢AsCS addvessing the uss of force while quelling prisen
disturbances. In cases involving the excessive use of fotee the central question ig
whether the foree wes applied with good intentions in an AKETL t to restore order of
maliciously and spdistically with the purpose of cauging hanm. > Malicious and sadistic
e of foree always violates contenporary standards of decency and would constitute
cruel end unusual punishmmt.“ #’hc: courts apply & subjective fest when examining
intent of the official. In determining whether 2 correctional officer has used excessive
force in viclation of the Eighth Afnepdment, courts 1ook to geveral factors including: (1)
"the need for the application of foree"; (2) "the relationship between the need and the

ameount of force that was peed™ (3) "the extent of injury inflicted"; (4) "the extent of the
threat 1o the safety of gtaff and imdp tes, as reasonably perceived by responsible officiale

 on the basis of the facts xnown toithem™ and (5) "any offorts made to temmper the geverity

of a forcefnl r:sponsc.““ Great deference is given to the prison official in the carTying
out of his duties.*®

(U) One of the Supreme Gourt’s most recent opinions on conditions of
confinement — Hope v. Pelzer, 122 5.Ct. 2508 (2002) - illustraies the Court's focus ca

the necessity of the gctions undertaken in response to & disturbance in detormining the
officer’s subjective state of mind)! In Hope, following an “sxchange of yulgar rernarks”
between the inmate Hope and an bffcer, the two got into & “wrestling match”. Id at
2512. Additional officers tervehed and rostrained Hope. See id. These officers then
took Hope back fo prison. Once there, they requl him to take off his shirt and then
attached him to the hitching post, where be remained in the sun for the next seven hours.
See id, at 2512-13. During this tifne, Hope received no bathroom breaks. He was given
water only once or twice and at least one guard taunted him sbout being thirsty. Sec id.
at 2513. The Supreme Court concluded that the facts Hope alleged gtated an “obvions”
Eighth Amendment violation. Jdlst 2514, The obviousness of this violation stemmed
from the wtter lack of necessity for the actions the guards undertook. The Court
erophasized fhat “any safety conckms™ arising from fhe souffle between Hope and the
officer “had long since abated by the time {Hope] wes attached to the hitching post” aud
that there was B “clear lack of =n Emergency siuation”. Jd. As aresult, the Court found

8 (1) Whidley v. Aibers, 475U.S.(1986)

“ (1)) Hudson v. McMiHian, 503 U.S. 19 (1992)°

S Q) Whidey w1321

8 U5y Whitley v. Albers, 475 US. (1986).

47 (1) Although the officers” actions I Hope were wadertalen in response ta B pcuffle between ma inmsic
end n guard, the cBse i more properly thought of n #eonditions of confincoment” case ruther then 22

e fCESGIVE (UG CRSE, DY cmm&ﬂ]}:ﬂeﬁmmdmm through the aJJibernte indiffercoce dard”

+

the Comrt nnalyzed it eas 8 “zopditions oficonfinement” case. The delibermie AT TETEHCE Simiaaa =

inzppliceble 12 cluimy of exceesive foree.
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that “[tJhis punitive treatment amount{ed] to [the] gratuitous infliction of ‘wanton end
ummecessary’ pain that our precedent clearly prohibits.” Id. at 2515. Thus, the necessity

of the guv‘é‘mmeﬁcﬁwﬁw-buara»u?mﬁbﬂa-. e emeditione o€ oonfinement, anplysig as

well as the excessive force analysis.

(U) The government interest here ix of the highest magpitude. The typical prisor
case, the protection of other inmakes or officers, the protection of the inmate alleged to
have cuffered the crael and umusuhl punishment, or even the maintenance of order in the
prison provide valid government interests for various deprivations. See .&g..Anderson v.
Nosser, 438 F.2d 183,193 (5th Clr. 1971) ("protect{ing] inmates from selfinflicted
injury, protect{ing] the peneral prison population and personne] from violte acts on his
part, prevent{ing] escape” are al Tegitimate penological interests that would permit the
imposition of solitary “onfinemet), McMahon v. Beard, 583 F.2d 172, 175 (5th Cir.
1978) (prevention if inmate suicide is a legitimate interest). If the protection of one
person of even prison adrainistration can be deemed to be valid povernmental interests in
gueh cases frequently permitted deprivations, it follows a fortiord that the interest of the
United States here—-obtaining intellipence vital to the protection of untold thousands of
American cifizens--can bo no Iessivalid, To be sure, no court has encountered the precise
circumstances hereunder Eighth Amendment jurispradence. Nometheless, it can be
forcefuily ergued that there can bd# no more compelfing government interast than that
which is presented here. See Hope v. Pelzer, 122 8. Ct. 2508 {2002) ("The urnecessary
and wantog infliction of pain . colstitates eruel and umusnal punishment forbidden by the
Eighth Amendment. We have said that among unnecessary and wanton inflictions of pain

are those thet e totally without pknological justification.”)

b, Fifth Amendment and Folurteenth Amendment®

(U) “Itis now the settled doctiine ... that the Due Process Clause embodies 8
systom of rights besed on moral principles sa deeply imbedded in the traditions and
feelings of our people 8s ta be deefned fundamental to a civilized society 28 conceived by

' our whole history, Due Process is that which comports with the deepest potions of what
¢ fuir and right and just™*® Duc piocess is violated if a practice or rulc "offends some
principle of justice so rooted in the traditions and conscience of our people as to be

ranked a5 fmdamental™.>

(U) Standing by itzalf, the phrase "due process” would seem o refar golely and
simply to procedyre, to process in éourt, end thersfore o be so limited that "due process
. of law" would be what the legizlatiye branch emacted it to be, But that is not the
interpretation which has been placed o the term. *Ttis menifest that it was not left to the
legislative power to enact aay prochss which might be devised. The article is A restraint
on the legislative as well as on the éxecutive and judicial powers of the government, and
canmot be £o construed as to Jeave 2oNgress free to make any process 'due process of law’

i

u (D, Because the Dug Process musidmﬁonn under tha 5th gnd 14th smondments ase the same for our
[iiad

pULPOSES, thic arulysia considess them WgLMET.
9.0y Solesbee v. Belkeom, 939 1.8, 9, 14 (1950) (Fustice Fraakfurter dissenting).
W (1) Smyder v. Massachusers, 291 17 5. 97, 105 (1934).
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by its mere will ™ with this viawboint, the Supreme Court has carved out a role for the
courts to judge the legisiative and - xecutive acts for their effect on the rights of the

peECPIE™ e

(U) All persons within the temitory of the United States are entitled to the
protections of dug process, inchuding corporations, altens, and presumptively citizens
sceking readmission to the Urited, States. Itis effective in the District of Columbis and
in territories which are part of theiUnited States, but does not apply of its own force f0
unincorporated territories. Buf, itldoes not reach enemy alien belligerents engaged in
nostilities against the United Statds and/or tried by military tribtmals ontside the terzitorial
jurisdiction of the United States.™ The Eisentrager doctrine works to prevent access by
enemy belligerents, captured and held abroad, to U.5. courts- Further, in United States v.
Verdugo-Urguidez, 494 U.S. 259 {1990), the Supreme Couwt held that aliens outsids the
United States did oot have FuurthiaiAmandmcnt rights against the US. governraent.
indeed, in that cese, the Court ob rved that extension of constitutional rights to aliens
outside of the United States woulij::immfﬂrc with the military operations against the

pation’s enemics,

(U) Even if a Court were fo find mistakenly that unlawul combatants st GTMO
did have constitational rights, it ig unlikely that due process would pose any standerds
beyond those required by the Eighth Amendment, In 1972 the Supreme Court held thet
"[f]ederal courts sit not 1o supervige prisons but to enforee the constitutional rights of all
'persons,’ which include prisoners..™ The Supreme Courts review of state criminal
justice systems under the duc prodess clause has never been subject to preciss statement
'of metes and bormds. In each cast the Court asks whether the challenged practiee of
policy viclates "2 fundaments] priiicipls of liberty and justice which inheres in the very

: dea of a free government and is the tnalienable right of a citizen of such govemment™,”’
The Court has generally treated nl‘-}fallenges to prison conditions 25 8 whole under the cruel
and unusnz] pusishments clause © the Bighth Amendment, rather than the Fifth
Amendment’s Due Process Clansé, and challenges to particular incidents end practices
under the due process clause 28 wiall 25 under more epecific provisions, such as the First
Amendment speech and religion clavses.”

[}
-

1

5Ly Murray's Lessee v. Hoboken Lan and fmprovement Co. 59 US. (18 How.) 272, 276 (1856).
1) Johnson v. Elventruger, 139 US. 763 (1950); Ja re Yamashita, 327U.S. 1 (1946). Justices
Rotiedge and Mwphy in the Intrer cuse argued thut the dus process clanse zpplies to every humen being,
mchding coegny belligerenty. !

$ @7 Cruz v, Beto, 405 US. 319, 321 do7

¥ (1f) Twining v. New Jerszy, 211 U3, 18, 106 (1908)

% 1) By way of example, the courts s e recognized several rights of prisoncrs. Prisenerd have 2 1ight to
 be frce of meisl zegregation in prisond, ckeept for the necessitiey of prison seeuricy and discipline, Lee v.

Washington, 390.8.333 (1 968), They | ave the right to petition for redress of grievances, which includes

access 1o the courts for purposes of presehring their complaints, Ex parte Hull, 312 US. 546 (1941Y); Fhire
% Rager, 324 US. 760 (1945). Prisonerh mast have reasonsble sceess to & law Hbriry OF 1o PERLS trained
in the bw, Younger v. Gilmore, 404 U.S 15 (1971); Bounds v. Smith, 430 U.S. 817 (1978) and to bring

e actinne 0 federe] courds 1o TECOVET for demages wrongfully done them by prison administeators. Halnes ¥,

Kerner, 404 US, 519 (1972),; Pretser v. mﬁgﬁfﬂ‘i"3.’”’&“:'}?4?&!{45?3}?!_14&5&!!!% a right,

. circurgscobed by legitimate prisod admifistration comsiderations, fo fair and regular treatment dusing thermr
incarcemtion.
SECRET/NOFORN | 40
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On the otber hand, some conduct is so cgregious that there js oo justification.
In Rochin v. California, the Supreme Court found that the State’s actions in unlawiully

eptering t'h.“&‘"c‘ii‘-:ﬂ“."nﬁmﬁ‘wm:r‘E,T.F;!i:-.grmith.himnmpmkmtmm.. from swallowing the

evidence, and then transporting him to the hospital to have s stomach plrmped shocked
the conscience.” The Court caid of the police methiods “they are methods too close to the
rack and the screw o permit of eonstitutional differentiation”. & Ryen though Rochin is
about evidence seizure, the rationhle for judicial intervention ig the infringement of due
process. Bxplaining the importanke of due process the Coust szd “involuntary verbal
confessions. . .arc inadmissible uniler the Due Process Clause event [if true]. .. Coerved
confessions offend the community's sense of fair play and decency. So hers, to sanction
the brutal conduct ,..would be to pfford brutality the cloak of law. Nothing would be
more celcuiated to discredit law ahd thereby to brutalize the temper of a society.”* Only

intertogation techniques that “shork the conscience” would not be analyzed under the
standard du process belancing teét.

(U) The Fifth A:nend.mmlt stendards are also relevant due to the U.s,
Reservations to the Torture Convéntion's definition of cruel, inhuman, and degrading

treatment. i

Under the Fifih Ameddment right fo Due Process, substzntive duo process
protects an individual from “the ekercise of power without arty reasonable justification in
the service of aay legitimate povetnmental objestive.” County of Sacremento v. Lewis,
573 11,8, £33, 846 (1998). Under’substantive due process “only the most egregious
official conduct can be said to be ixbitrary in the constitutional sense.” Jd &l 846 (ipternal
quotation marks omitted). That cdnduct must “shock the conscience.” See generally id;
Rockin v, California, 342U S. 163 (1952).° By contrast to deprivations in procedural
due process, which can occur 50 ldng as the government gffords adequate processes,
government acticos that »shock thie conscience” are prohibited irrespective of the
procedures the govemment may efnploy in indertaking those actions. See generally
Rochin v. California, 342 U.S. 164 (1952).

(U) To shock the eonscicrice, the condust at issue must involve more than mers
negligence,. See County of Sacramento, 523 1.8, at 849, See also Daniel v. Williams,
474 U.8. 327 (1986) (“Historically, this guarantce of duc process has been applied to
deliberate decisions of goverament officials to deprive a person of lifo, liberty, or
property.™) {collecting cases). Tnstead, “[I}t iz.. bebavior on the ofher end of the
culpability spectrum that would mbst probably support a substantive due process claim:

§ (U) Rochin v, Californiz, 342 U.8. 165, 172 (1932),
oy a4 -
1 (17) In the seminal case of Rockin v Californiz, 342 U8, 165 (1952), the police had soms information
thnt the defendaot was selling drugs. Thre officcrs went to and entered the dafendant’s home witheat &
warrant pd forced open the daor to defemdant’s bedroom. Upon opeuing the deor, the officers saw too
pills eod peked the defendsnt shout them, § The defepdant promprly put them in his mouth. The officen
wiymmped wpon him and atempted to ertoect the capmules.” 342 U S, gt 166, The polics tried to pull the
pills out of his mouth but despite considmable stggle the cfendant wnllowed thepe. The police thea
ook the defeadantto & hospital where a dpetor forced an cumetic solution into the defendent’s stormach by

" gicking @ tube down bis Zha e e o frndert tn warit xn thy pills, The

nills did in fact comtin morphine. See id.i'l'hn Court found fhat the actions of the police officers “shocked
the copscigace” and therefore violated Rophin's due proceas Hights, Jdat170.
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with preserving
exact apalysis 0
shocking." Jd.

) Th

be informed by

snbjactive). As

imposition wi

gadiem.. .that it

634 F.24 263 (5

understanding of executive b
plame geaerally applied to them.™ Id. Despite the evolving nature of the standard, the
atandard is objective rather than shbjective. The Rochin Cowt cautioned that although

SECRET/N QFORN

‘ candnet intended to injure in some way upjustifiable by any government interest is the
wéw"«mwf?m.gﬁmg,gﬁ,gi,nl getion mos_g__l_:x'_lgily to rie= ta the conscience-shorking level.” Jd. Insome
circumstances, however, mnmeﬁﬁﬁb“ﬁﬁ”ﬁ“f*’mm&gﬁgmav:..-.ay-a_fﬁﬁmmsﬁg id_The

requisite level of culpability is ultimately “not subject to mechanseal application in
un familer territory.” Jd at 850. As the Court cxplained: 'Tyeliberate indifference that
shoelks in ope enviromment MEY npt be so patently egregious in anothet, gnd our concem

the constitutiopal proportions of qubgtantive due process demands an
£ circumstances béfore any abuse of power it condernned es conscience
Nopetheless, the €onrt opined that as general matter such 2 standard

would be appropriate where ‘hereiis 1 rea] possibility for sctal deliberation az opposed to

3

those circumstances, such 28 respbnding to & prison viot, where quick decisions must be
made and a heightened level of culpability is thus more appropriate. See id. at 851-52
H

o standard appeers to be an evolving one a5 the Court’s most recent

opinion regardmg this stendard edipbasized thet the conscience shocked was the
"“eORtErmpOTALY comscience.” Couhty of Sacramento, 523 U.5. at 847 n.B (emphatis
added). The court explained that hile a judgment of what ghocks the conscience “may

a history of liberty protection, [] it necessarly reflects a traditional
or, of conternporary practics, and of the stendards of

L

“the gloss has ... has not been fixed” as to what substantive due prm:nss' ia, judges “mey
not drawn on “thei” merely p nal and private potions and disregard the limits that

bind judges in their judicial function. .. [T]hess limits are derived from considerations

!

that are fused in the whole nature bf our jadicial procees.” Jd, Az 170. Undted Stafes v.
T ovasco, 431 U.S. 783 (1973) (reafErming that the test is objective: rather thae

the Court explainéd, the conduct jssue must “do more than offend some

Fastidions squeamishness or privaie wentimentalism’ in ordex i violate due process.
Rochin, 342 U.5. 165, 172.

(U) The Supretse Coutt also claxified in Ingrakam V. Wright, 430 U.5. 651
(1977), that under gubstantive due process, "[iJthere is, of course, B de minimis level of
th which the Constifution is pot concerned.” /4. at 674. And 28 Fourth
-Circuit has noted, itis 2 “wrinciplé.. inherent in the Eighth. and the Fourteenth
Amendments” that “Tojot .. .every malevolent touch by 8 prison guard gives rise fo 2
foderal capse of action”. See Jokrson v. Glick, 481 F.2d &t 1033 ("Not every push or
chove, even if it may later seem whinecessary in the peace of a judge’s chambess, violates
s prisoner’s conbtitutional rights”" Riley v. Dorton, 115 F.3d 1159, 1167 (4™ Cir. 1997)
(quoting Hudson, 503 U.8. at 9). Instesd, the [3huck-thu-mnscimce]... Inquiry....[2]
swhether the force applied caused fbjury 5o severe, and was SO inspired by malice or

amounted to a byntal and inhumane ghuse of official power fiterally

cocking o the conscience.” Webbv. MeCullough, 828 F2d 1151, 1158 (6" Cir. 1987).
| . Exampies of physical Brutality that “shock the conscienes” inclnde: rape of plaintiff by
 imiformed officer, scc Jones V. Willham, 104 F.3d 620 (47 Cir. 1997); police officer

struck plaintiff in retalialion ToT PrOTORrapE PuIiEE“DﬁQﬂ;wEBT%%!'Hl:f{fﬂfd y, Holmes,

™ Cir. 1981); police officer shot a flecing guspect's Jegs without any
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probable cause other then the susﬁ»c:ct’s running and fatling to stop, see Aldridge v.
Muliins, 377 F. Supp. 850 (M.D. Temn. 1972) aff'd, 474 1189 (6 Cir. 1973). Moreover,

constitute conscicnce-shocking behavior. Sce Gray v. Spillman, 925 F.2d 50, 91 (4™ Cir,
1991) (plaintiff was beaten and threatened with fuzther beating if he did not confess). By
contrast, for example, actions such as verbal msults rud an angry slap of “medivm force™
did not constitute behavior that “shocked the conscience.” See Riley v. Dorton, 115 F.3d
1159, 1168 n.4 (4" Cir. 1997) (finding clains that such behavior shocked the conscience
“meritless™). We note, however, that courts have distinguished between ths nse of force
in interrogations and the use of fojee in the prison or arrest gettinge. The Fifth Circuit has
held that “the use of physical violénce against a person who is in the presence of the
police for custodial interrogation, ho poses no threat to others, and who does not
otherwise initiate action which wc_{,uid indicate o a reasonably prudent police officer that
the use of force is justified, i& a canstitutions] violation.” Ware v. Reed, 709 F.2d 345,
351 (5™ Cir. 1983). : |

(U) Physical brutality is nbt the only conduct that may meet the shock-the-
conscience standard. In Cooper v) Dupnik, 963 F.2d 1220 (9" Cir. 1992) (=u baxnc), the
Ninth Circuit held that certain psychologically-coercive intorrogation technigues could
constitute 1 violation of substantive due process, The interrogators techniques were
“dasigned to instill stress, hopelestness, and fear, and to break [the suspect’s] resistance.™
Jd. at 1229, The officers planned {o ignore aoy request for a lawyer and to ignore the
suspect’s right to remain silent, with the express purpose that any statements ha might
offer would help keep him from téstifying in his own defense. See id. at 1249, It was
this express purpose thet the court:found to be the “aggravating factor” leading to its
conclusion that the conduct of the police “shocked the conscience. ** Jd. at 1249. The
court reasoned that while “it is a légitimate purpose of police investigation to gather
evidence end muster information that will surround a guilty defendant and make it
difficult if not impossible for him {o e3cape justice [,]” when the methods chosen to
gather evidence snd information aje deliberately wnlawful aud flout the Conatitution, the
Jegitimacy is lest.” Jd. at 1250. Ini Wilkins v. May, 872 F.2d 190 (7* Cir. 1989), the
Seventh Cixcuit found that severe fnental distress inflicted on a suspect could be a basis
for & substantive dne process claim. See (d. 5t 195. See also Rhrodes v, Robinson, 612

 F.24766, 771 (34 Cir. 1979) (claih of emotional harm could be the basis of a substntive
due process claim). The Wilkirs churt found that onder cextain cireimnstances
nterrogating » suspect with gun atihis head could violate those rights, See 872 F.2d at
195. Whether it wonld rise to the fevel of violation depended upon whether the plaintiff
was abls to show: “misconduct that a reasonable person would find so beyond the vorm of
proper police pracedure as to shock the copseience, end that it is, calculated to induce not
merely momentary fear or anﬂaty,? but severe mente] puFering, in the plaintiff.” J/d, On
the other hand, we note that merely deceiving the suspect does not shock the conscicnce,
sce, 0.g., United States v. Byram, 145 ¥.3d 405 (1* Cir. 1998) (assuring defendant he was
not in danger of prosecution did ndt shock the conscience) nor does the uso of sympathy
or fiends 2¢ intermediaries, see, &.g., United States v. Simtob, 901 F.2d 799, 809 (5th Cix,

e P P,

15570y

SECRET/NOFORN H

- D1/DR2003%:44 AM

(‘*“""‘tiuxﬁngm"-ﬁnﬁﬁimtly---t-'—:=t='-i=ameﬂ-—-ﬁe-:w_-ewémﬁg&a.mum&pj_%jﬂmggﬁg;u;_mmmwmmw“mﬂM_w"_w )



SECRET/NOFORN

D. Jurizdiction of Federal Courts

1. Jurisdiction to CaTider Colstititonal Clais .

(U) The federal habeas statute provides that courts way only grant the writ
worithin their respective jurisdictions™. This has been interpreted to limit 8 court”s subject
marter jurisdiction over habeas céses to those in which a custodian lies within the
jurisdietion. For U.S, citizens, habeas jizisdiction lies regardless of where the detention
ocours. The habeas action must Be brought in the district in which a custodian resides or,
if all cstodians arc outside the United States, in the District of Columbia. For alicns,
thire is no habeas jurisdiction cufside the soversign territory of the United States.®

As construed by the éourts, hebeas jurisdiction is coterminous with the reach
of constitutional rights, although that result is a matter of statutory construction. '
Congress has the power to exten habeas jurisdiction beyond the reach of constitutional
rights but may not place greater 17 gtrictions on it. '

| Ta Johnson v. Eisentriager, the Supreme Court ruled that enerny aliens,
captured on the field of bartle abrbed by the U.S. Armed Forces, tried abraed for war
crimes, and incarcersted abroad do pot have access to the U.S. courts® aver a habeas
petition filed by German nationals seized by U.S. soldiers in China. Eisemirager
considered habeas corpus petitiods by German soldiers captured during WW1I in China
supporting the Japanese, convicted by Military Commission sitting in Ching, and
inearcerated in Germary and cunt}!ud:d that United States comrts lacked juﬁsdic!:ion.“

(U) Recently, unlawful combatants detained at Guantanamo Bay, Cuba (GTMO)
have i?ught raview in U.S. distridt court through the writ of habeas corpus, 28 U.S.C. §
2241.

!

¢ (15) Johnson v. Efsentrager, 339 U.5.1763 (1950).
¥ (1)) Jason v. Eitenrrager, 339 U.s, 743. 777 (1950), "We trc here confronted with o decision whoss
basic promise i that these prisonsrs ere bntitled, ps a copsrimutional right, to Foe in some cowt of the United
Srates for a writ of habees corpus. To eippoxk that assuzmption we must hold that a prisancr of our military
grgharitias is constitutionally entided to Lh:o writ, even though he () is an epemy aliem; (b) has never been
o tenidrd in the United States; (5) was cepturcd outside of our territery and there beld in military custady
g8 a prisoner of wox; (d) wes wied 2nd cdovieted by 8 Militury Commission siting vutside the United
Smics; (c) for offensee aguinst laws of wir committed outside the Urited States: (£) and ic &2 all times
irmprisoned ontside the United States.” With those words, the Supreme Cotrrt held that: "2 nogrevident
encray alicn hes no accesy o our courts wartims." Currendy, the D,C, Circuit is copsidering the appeal
o ol dotaintes ot GTMO in which ierion the Distriet Conxt desied their writ of hubeat corpis
challenging theix det=ntion. 47 Odak et 6. v. United States, Nos. 02-6251, 02.5284, and 02.5288 (D.C.
Cére. 2002). :
% (1) For a fuller discnssion of Hobees Corpus law a3 it ppliea to Neval Base, Guantanamo Bey, See
memorzndum, LCDR F. Grog Bowrnan 6f29 Jan 02, subj: CRIMINAL JURISDICTION AND ITS

T CrAMATLARIL IV OR THE WO TE 08 HAREAS CORPUS ATU.S. NAVAL BASE,

e L b Tl

GUANTANAMOQ BAY, CUBA (on fileY, ‘
7 () Coalitlon of Clergy v Buch, 189 £, Supp. 2d 1036 (C.D. Ga), ffirmed in pect and vacated in purt,
110 F.3d 1153 (8 Cir. 2002); Rasul v. Bush, 215 F.2d 55 (D.D.C. 2002).
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Two courts bave cxml?insd, and rejected, petitioners” claims that U.S.
exclusjve jurisdiction over GTMO results in a fonm of “de facto soversignty” and,

2 Other Rases for Federal .lruris;:lictlon

. (U) In addition, one groupjof GTMO detainees has challenged conditions of
confinement through the Alien Toft Claims Act (ATCA) and the Admipistrative
Procedures Act (APA). The courts have declined to exercise jurisdiction on those
theories in each case to date.*® Petjtionars in Al Odah attempted to circuzvent the
territorial limitations of habeas by'bringing their action under the APA and ATCA. The

district court found that, ithough petitioners did not seck release from custody, their suit
challenging conditions of confinerbent was, nonetheless, required to be brought under
habeas, t
(U) The court also held, i:i the siternative, that it lacked jurisdiction even if
petitioners were not barred by the exclusive nature of habeas actions. The ATCA.
provides the “district courts shall have original jurisdiction of any civil action by an alien
for a tort only, committed in violafion of the law of nations or a treaty of the United
States” 18 U S.C. § 1350, The ATCA, elthough it provides federal jusisdiction over
private suits, does not waive sovercipn irammumity for @ suit against the United States. The |
courts have held that the APA's w‘.r'_aivc.r of sovereign immunity for nonmonatary damepes
can theoretically be used to maintdin an ATCA action against the United States, The Al
Odak Court, however, found that the APA’s exomption for *mulitary authority exercised |
in the field in time of war or in octupied territory” precuded the ATCA.

3. The Military Extrnterr!tﬁ:irlul Jurisdiction Act

(U) The Military Extraterritorial Jurisdiction Act (META), 18 U.8.C. § 3261 et
seq, extends Federa] criminal jurisdiction for sectous Federal offenses committed outside
the United States to civilian persons accompenying the Armed Forces (c.8, civilian
* employess and contractor employées), and to members of the Armed Forces who

committed a criminal act while subject to the UCMY but who ere 00 lopgar are subject to
the UCMIT or who committed the dffense with a defendant not subject to the UCMI. The.
<tandard is that if the conduct by the individual would "constitute an offense punisheble
by imprisonment for mare than ons year if the conduct had been engaged in within the
special maritime and territorial Jutisdiction of the United States.” (emphasis added). In
the shsence of implementing regulations, the practical effect of MEJA is uocertain;

" however, MEJA remaing Federal law.
E.  The Uniform Code of Mifitary Justice

(U) The Uniform Code of :Militmy Justice (UCMY) applies to United States
Forces on active duty, at all times and i gll places throughout the world, Members of the

® (17} The ACTA end APA thooties, rej Jsted in the District Cowt for D.C., are awaitiug review in the D.C.
Cirpuit at rhis troe in the Rasul and A7 Odah cases.
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n Reserve component and retired regular officers can, under certain circumstances, also be
_subject to the UCM], as can civiliaps accompanying the Armed Forces in time of war

: LA ofimimin ke, B
under certrin circUmestances.

1. Offenses

('U) A number of UCMJ ﬁm\&sions potentially 2pply to service mambers
involved in the interrogation and Supervision of the interrogation of detainees. Most
sigmificant are the ﬁ::dlc:wving:-"0 :

a. Cfuelty, Oppression or 'lﬁ?rinltréntment, Art93

(U) The elements of the dffense sre that the alleged victim was subjoct to the
orders of the accused and thst ﬂu:‘j accused was cruel toward, oppressed, or maltreated the
vietim. The cruelty, etc. need notibe physical. Subject to the orders of, includes persons,
subject o the UCMT or pot, who fire by some reason of some duty are required to obey
the lawful orders of the accused, éven if not in the direct chain of command of the
accused. “Cruel”, “oppressed”, and “maltreated”™ refer to unwarrinted, harmful, abusive,
rough or other unjustifiable treatrfient that, under all the circumstances, results in physical
or mental pain or suffering and isiunwarranted, unjustified and unnecessary for any
lawful purpose, It is measured by an objective standard, MCM IV-25; MIB, Section 3-
17-1. .

7

b. Reckless Endangerment! Art 134

(1) The elements of the offense are that the accused engaged in wrongful
conduet that was recklsss or wanton and that the conduct was likely to produce death or
grievous bodily harm, “[L]ikely td produce”™ means the natfum) or probable consequences
of particular conduct. “{GJrievous bodily harm™ includes injuries compareble to
fractured or dislocated bones, seripus damage to internal orpans. MCM IV-119; MTB,
Section 3-100A-1.

c. Assnult, Art 128
(U) This article encompagses the following offenses:

(1) Simple assault — The'slements are that the scensed attemnpted or offered fo
do bodily harm to an individual aid that such attempt or offer was done with unlawful
force 2nd violence, An act of forck or violence is unlawfirl if done without legal
justification or excuse and withow the consent of the victis. The use of threatening
words accompanied by & menacing act or gesture may constitute an sgsanlt, MCM IV-
81; MJB, Section 3-54-1.

€000 Asicls ) LICMY: Rulex for Conlrts-Martial Rule 202 and Discnssion.

™ (U} The foliowing are exmactcd fromithe Department of the Army Pamphict 27-9, Miliary Jadges’
* Benchbook (MIB), which summarizes tie requircmnents of the Manm! For Courts-Martial (MCM) end case
law applicahle to trials by conrts martial
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(1) Assault consunumated by g battery — Au essault resulting in actual infliction

touching, however slight. MCM TV-83; MIB, Section 3-54-1A

(T) Aggravated asseult (use of a dangerous weapon, means or force) — Tn
sddition to the elements of an assault, this offense requires that the means or force
attempted or offersd was nsed in & manner likely to produce death or grievous bodily

harm. Any objest, regardless of if normal use, could become a means likely to inflict

grievous bodily barm depending ofn the manner in which it is actually used. MCM IV-84;
MIB, Section 3-54-8

(U) There are multiple mstances in which anthority and coutext permit touching
— by police officers, prison guards] training NCOs, etc. — that would not be lawful under
other circometanees, A, central issae wonld be how clearly the Emits of authority wers
defined and whether under the cirdumstances the individual exceeded the scope of that

anthority.
d. Tovoluntary Mnnslaughtér, Art119

(U) The elemens of this oilffensa are that scts or omissions constituting culpable
negligence resulted in an unlawful killing. Culpable negligence contemplates a level of
heedlessness in circwmstances in which, when viewed in the light of human experience,
might foresaeably result in death, !MCM IV-64. Failure to assiduously follow protocols
providing for the health and safety,of detainees during interrogations of detainces could
amount to such culpable negligende. MIRB, Section 3-44-2,

e.  Unpremeditated Murder] Art 118

(U) The relevant clementsiof the offerise arc thet the person is drad, his death
resulted from the act or failure to afrt of the accused, that the killing was unlawful,
without legal justificetion, and at that time the acoused had the intent to inflict great
bodily harm upon the pergon. MCM IV-118, MJB, Section 3-43-2.

i .

f. Dirobedience of Ordai's, Art 52
(U} This offense is committed when the aceused, having 2 duty to do so, fails to

obey lawful orders or regulations. 'MCM IV-23; MIB, Section 3-16. The duty to obey
may extend to treaties and statutesias well a5 regulations. The Couvention against

“Torture and the general cese law regarding cruel and unusua! punishment may be relevant

here as it is for Article 93, See gererally, Wilson v. Seiter, 501 U.S. 294 (1991).

g- Dereliction of Duty, Art 92

(U)_A dereliction occurs when an individual kmew or should have known of

certrin prescribed duties and either'willfully or through neglect Was derelict i the
performanes of those duties. MCM IV-24; MJB, Section 3-16-4. Customs of the service
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a5 well as statutes and {Teaties that have become the law of the land may create duties for

wirposcsiaie artigle

e

h. Malming, Art 124

(U) The eloments of this offense are that the accused intentionally inflicted an
imjury on & person, 3od whether iftended or not, that the injury sexiously disfigured the

person’s body, destroyed or disabled an organ ¥ member, of seriously diminished the
person's physical vigor. MCM IV-77; MJB, Section 3-50-1. :

2. Affirmative Defenses uniler the UCMJ (R.C.M. 516)

(U) In order for any use JE force to be lawful, it must either be justified under the
circumnstances or an sceepted affifmative defense is present fo excuse the otherwise
unlawful conduct, No casc jaw was found that defines at what point force or violence
becomes either Jawful or unlawful during war. Eachcase ia by its nature, dependent

H

upon the factual circumstances surrounding the incident.

(U) Applying accepted riles for the law of armed conflict, the nse of force is only

authorized when there is 2 military purpose and the force used is no greater then
necessary to achieve the objectivé. The existence of war Joes not in end of itsel{ justify
all forms of assauit, For instance] in United States v. Calley, 22 US.CM.A. 534,48
 MR.L9 (1673), the court recogpized that “while it is lawful to kill an encmy in the heat
and exercise of war, to kill such #n encmy after he bas laid down his &xma . . . is rurder.”
Futher, the fiact that the law of wiar has been violated pursuant to an order of a superior
authority, whether military of civil, does not deprive the zct in question of its character of
a war crime, nor does it constituté & defense in the trial of an accused individual, uless
Le did not know and could not reAsonably have been expected 10 koow that the act
ordercd was uplawful. 1n all cases where the order is held not to constitute a defense to
an allegation of war crime, the fatt that the individual was acting pursuant to orders may

. pe considered in mitigation of puﬂ;lishmmt_ The thrust of these holdings is that even in
war, limits to the use and extent qf force apply- :

SECRET/NOFORN | A
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. Self-Defense

For the right of geif-defense to exist, 1he e R e e dh 2R E0T) shis

apprehension that death or grievous hodily harm was about to be inflicted on pimself.
The test is whether, under the same facts and eircumstances, an ordinary prudent adult
person faced with the sarme situation would have pelieved that there were grounds to fear
immediate death of gerious bud.ily-ﬁharm (an objective test) and the person must have
actually belisved that the amount of force used was required to protect against death of
serious bodily harm (a subjective l;ie:st)'. Grievous bodily harm micans serions bodily
injury. It does not rmean minor infuries such as a black cye or a bloady nose, but does
menn fractured or dislocated bnneg. deep cuts, lorn members of the body, gerious damage
to internal organs, or othet csrious bodily injuries. MJB, Section 5-2. (Sec 2lso the
discnssion of “Seli-Defense” unddt_r thie discussion of Federal law, supra.}

b. Defense of Another :

For this defense, the arcnsed must have had a reasonable belief that hamm
was about to be inflicted and that the accused gchally believed that force WAE TECESSaTy
to protect that person. The accused must actually pelieve that the amount of force used
Wi necessery to protect against tHe degree of barm threatened, MJB, Section 3-3-1.

c. Accident :
:
. (U) This defense arjses when an accused is doing & lawful act in a lawful manner,
free of any negligence, and unforebeeable or unintentionsl death or bodily harm oCcuss.

MJB, Section 5-4. i
d. Mistake of Fact 'i'!

If ignorance OF mistake of a fact conicems 1 clement of an offense involving
specific intent, the ignorance or migtake aeed only exist in the mind of the ecoused, ive., if
the circumstances of an cvent werej ag the accused believed, there would be no offense,
For crimes not involving gpecific intent, the ignorance or mistake must b both honest
(sctuel) and reasontble, The maj ui}ity of the crimes discussed above do pot requirs
specific intent. For instance, in the case of violatiems of general orders, kmowledge is
presumed. Most of the “mistakes™would Iikely be mistakes of law in that the accused
would not belicve that the conduct was unlawful. ‘While mistakes of law are generally

. pot & defense, unawarencss of 2 1aw may be a defense to show the abscnce of crininal
ctate of mind when actual k:mwled%:. is pot necessary to establish the offense. MIB,

Seetion 5-11.
. Coerclon or duress

(U) Itis a defense fo 20y oi}fmss except killing an innocent person that the

accused s P "ﬁ%iﬁiﬁﬁ,%a‘@ﬁmiswmmy a regsonable gpprehension that the

accused or another innocent person'?'would be immediately killed or o immediately
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3
suffer serious bodily injury if the aceused did not commit the act. This apprehension
1y continue throughout the commission of the act. 1f the accused has any -

mmﬂ%_w
reasonable oppd Aok comstting the.actwithout subjecting the accused oF

another innocent person to the harm threatened, this defense chall DO 2pphy. T
- 916(h), MTB, Section 5-5.

(U) To establich & duressdefense jt must be ehown that an accused's participetion
in the offense Wes caused by 8 resisonable apprehension that the accused or another
immocent person would be imm:diately Killed or would srymediately suffer serious bodily
harm if the agcnsed did not cornmit the act. The apprehension must reasonably coptinue
throughout the comanission of the act. 1f the accused has any reasonable opportunity to
avoid committing the act without'subjectiog the accused or another jnnocent person to the
hagm threatened, this defense shafl not 2pply- The Coutt of Appeals stated in United
States v. Fleming, 23 CMR. 7 (1557), thet the defensc of duress is available 10 &1
accused onty if s commission of the erime charged resulted from ressomable fear of
imminent death or grievous bodily harm to iimself or his family. The risk of injury moust

continue thronghout the criminal venture.
| , ;
L Obedience to Orders (VIJB, Sectious 5 g1 and 5-8-2)

(U) The viability of nbegr'ﬁmct to orders g a defense twms onl the directives and
policy of the gservice member's LI ain of Commend. For example, when the interrogator
at the direction of the command employs the use of physical force: as B interrogation
method, he/she would certainly raise the defense of obedience to orders. The question
then becomes onie of degxee- While this may be 2 successful defemse to simple agsaults or
hatteries, it would unlikely be as %Acccssf\ﬂ to more serious charges spch ag MAImINg,
manslaughter, and matming. Within the middle of the specinim 1ay those offenses for
which the sffcctiveness of this defense becomes {mes clear. Those offenses would ipclude
conduct unbecoming a0 officer, réckless endangerment, cruelty, and negligent homicide.

(U) Obedience 1o orders provides a visble defense only to the extent that the
accused acted under orders, and did not know (por would a person of ordinary sense have
kmown), the orders were mizwul] Thus, the viability of this defense is keyed to the
accused’s (or & reasonzble pe.rsunﬂs) {mowledge of the lawfulness of the order. Common
sense suggests that the more aggréssive and physice! the technique euthorized (ordersd)
by the commgnd, the more unlikely the reasoneble belief that the order to exmploy such

methods 18 lawful.

(1) In order for any use of force to be lawfil, it wust sitber (i) be justified under
the circurnstances ot (i) an sccepted affrmative defense is present to €xcnse the:
otherwise unlgwfil condnct No dase law was found that defines at what point foree of
violence becomes cither \awiul orjmlzwful during war. Fach case is by its nature,
dependent DPOD the factual circumistances suo ing the incident.

Cm’-}w&pp%gémg@smpted_,rg,i\ss for the law of armed conflich the use of force is only
guthorized when there is a military purpose and the ToTCE UST0 i iw rooter-than
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necessary to achieve the nbjecﬁvé. The existence of wax does not in and of itself justify
' all forms of assault. For instarice, in US v. Calley, the court recognized thet “while itis

?WE&FW&l%W@E?M&ﬂMﬁMMﬁHH such an encmy afier he
has laid down his arms - - - ig murder.” Further, the fact R IR e S wrm e D I
violated pursuant to an order of a superior authosity, whether military ot civil, does not
deprive the act in question of its cheracter of a wat crime, ner does it constitute 2 defense
in the trial of an acensed individayl, unless he did wot know and could not reasomably
have been expected to know that iih: act ordered was uplawful, In ail cascs where the
order is held not to constitute a defense to a0 allegation of war cxime, the-fact that the
indsvidusl was acting pursuant o ‘orders may be considered in mitigation of punishment.”

The thrust of these holdings je that even in war, limits to the use and extent of force
apply- , '

T L A YRR

g Necessity

(1) Another commen Jaw! affirmative defensc is one of neoessity. This defense is
recognized by a number of states and is applicable when; 1) the harm must be cormumnitted
ander the pressure of physical of datural force, rather than human force; 2) the harmt
sought to be avoided is greater than (of 8t Jeast equal to) that barm sought to be prevented
by the law defining the offense chirged; 3) the actor reasonsbly believes at the momexat
that his act is necessary and is designed to avoid the greater barm; 4) the actor must bo
without fault in brnging about the situation; and 5) the harm threataned must be |
imminent, leaving no alternative wly which to avoid the greater ianm.

1

(U) However, military cotirts have treated the pecessity defense with disfavor,
and in fact, some have refused fo gecept negessity asa permissible defense (the MCM
does not list necessity s exl affirmative defense under RCM 916). “The problem with the
necessity defense is that it involves a weighing of evil inflicted against evil gvoided and
is, thershy, difficult to legislate.” The courts also have been reluctant 1O embrace the
defense due to a "fear that private fnoral codes will be substituted for legislative
determination, resulting in 8 necessity exception that swallows the ritle of law.” United

States v, Rankins, 34 MJ 326 (CMA 1992).

(U) The effect of these casbs is that the MCM recogpizes that an accused may
comtmit an illegal act in order 2o avioid the serious injury o desth of the accused or an
innocent person. However, military law limits this defensc only when there is an
smminent and continuing haom fha{ requires immediate action to prevent. Once the
immediacy is gone, the defense vnﬂ;l po longer apply. Ostensibly, the use of force 1o
acquire information from & unlawful combatant, sbsent jmmediate and compelling
circumnstances, will not meet the elbments established by the MCM and case law, "(But

sce the necessity defense in the didcussion of Federal lsw, supra B
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Legal doctrines could render specific conduct, otherwise criminal, wot

nninwiul

See discussion of Commander-in-Chief Authority, supra.

[T
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IV. Considerations Affecting Policy

A. Historical Role of U.S. Armed Forces

1. Background

(U) The basic priaciples of interrogation doctrine, procedures, and techniques
epplicable to Army intelligence interrogations from June 1945 through Mey 1987 were
contained in Fisld Manual (FM) 30-15, Examination of Personnel and Decuments, M
30-15 set forth Army doctrine perfaining to the basic principles of intelligence
interrogations and estsblished the procedures and techniques epplicable to Army

. intelligence interrogations of non-L.S. personniel. The other Services report that they too
 apply the provisions of this Fictd Menual.

2. . Interropation Historlcal dri)verﬂew

() FM 30-15 stated that the principles and techniques of interrogation discussed
within the manual zre to be used within the constraints cstablished by humanitarien
international law and the Uniform Code of Military Justite ("UCMT™), The fundamental
principle underlying Army doctrink concerning intefli gerice interrogations betwoen 1945
and the issuarice of current doctring in 1987 (FM 34-52), is that the commander may
utilize 21l availshle resources and lawful means in the accomplishment of his mission mmd
for the protection and security of his unit. However, a stiong caveat to this principle
noted, “treaty commitments and pdlicy of the United States, international agrecments,
international law, and the UCMY re:quire: the conduct of military to conform with the law
of war™ FM 10-15 also recognizedl that Army intelligence interrogations must conform
to the “specific prohibitions, limitations, and restrictions éstablished by the Geneva
Conventions of 12 August 1949 fof the handling and tresfment of personne] captured or
detained by military forces” (citing%FM 27-10, The Law df Land Warfare).

(U) FM 30-15 also stated that “violations of the chstomary and treaty law
applicable to the conduet of war nojmally constitate a coricmrent violation of the
Uniform Code of Military Justice afid will be prosecuted under that code.” The manual
advised Army personnel that it was"'the direct responsibility of the Commander to insure
that the law of war is respected in the conduct of warfare by forces in his command.”
Thus, the intclligence interropation techriques ontlined in FM 30-15 were based upon
conduct sanctioned under intematiolnal law and domestic U.5. law and a5 constrained
within the UCMJ. 1

(U) Historically, the intelligence staff officer (G2/52) wes the primary Army staff
officer tesponsible for all intelligence finctions within fhe command structure. This
responsibility included intecrogation] of enemy prisoners of war (EP'W), civilian internces,
and other captured or detained persons. In candueting interrogations, the intelligence
* staff officer was responsible for instiring that these activities were executed in accordance
with international and domestic U.S. law, United States Government policy, and the

‘apgni;;ghhlgmggzulatio% and field manuals regarding the treatment and handling of EPWs,
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civilian intermees, and other captured or detained persons. In the maintenance of
interrogation collection, the intelligence staff officer was required to provide guidance
e80T trainiN @ to INETORAtOrs, assign collection requirements, promnlgate regulations,

directives, and ficld manuals regarding iciligence Il=rTo SANOH, G0d TOHOTE Uit
interrogators were trained in intemnationel and domestic U.S, law and the applicable
Army publications. .

(U) FM 30-15 stated that intelligence interrogations are an art involving the
questioning and examination of ¢ source in order to obtzin the maximum: amount of
usable information. Interrogations are of many types, such as the interview, a debriefing,
and an clicitation. However, the FM made clear that the prineiples of objective,
initiative, accuracy, prohibitions pgainst the use of force, and security apply to 21l types
of interrogations. The manual indicated that the goal ié to collect usable and reliable
information, in a lawful manner, promptly, while mesting the intelligence requirements
of the commnand.

(U) FM 30-15 emphasizéd a prohibition on the use of force during interrogations.
This prohibition included the actial use of force, mental torture, thrests, and exposure to
inhumane treatrent of any kind. Intenrogation doctrine, procedures, and techniques
concerning the use of foree are bised upon prohibitions in international and domestic
US. law. FM 30-15 stated that ekperience revealied that the use of force was trmecessary
to gain cooperation and wes a podr interrogation technique, given that ita wse produced
unreliable information, damaged lﬁ.lture interrogations, and induced those being
interrogated to offer information ¥iewed a5 expectod in arder to provent the use of force.
However, FM 30-15 stated that the prohibition on the use of force, mental or physical,
mmust not be confused with the usé of psychological tools and deception techmques
degigned to induce & source into providing intelfigence information.

(U) The Center for Miljtaty History hes been requested to conduct 2 gearch of
government databases, to include I1tl'n:: Investigative Records Repository, for
documentation concerning the historical participation of the U.S. Armed Forces in

interrogations and any archival miterials related to interrogation techniques, Asofthe
writing of this analysis, no reply has been received.

3. Cuarrent Doctrine

- (U) InMay 1987, the basit principles of current doctrine, procedures, and
tecimiques applicable to Army intélligence interrogations were promulgated in Field
Manual (FM) 34-52, Intelligencs Interrogstion. FM 34-52 provides general guidance for
commanders, staff officers, and other personnel in the use of interrogation clements in
Army intelligence units. It also outlines procedures for handling sources of .
interogations, the exploitation and processing of documents, and the reporting of
intelligence gained through interrogation. Finally, FM 34-52 covers dirccting and

supervising interrogation operations, conflict scenarios, and, their impact on interrogation
operetions, to include peacetime iriterrogation operations.
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Army interrogstiont docirine today, &nd since 1645, places particular
e grpheesie. on. the humane handling of captured personnel. Interrogators receive sp ecific

o s

instruction by Army Judge A vmﬁmﬁmaﬂmmggmm and dornestic

- USlaw, 0 mcinde constraints ectablished by the Uniform Code of MihTay TaHeE (T
assault, cruelty and maltreatment, and commupicating & threat).

(U) FM 34-52 adopted the rinciples and framework for conducting intellipence
"interrogations as stated tn FM 30-1@. FM 34-52 maintained the established Axmy
doetrine that inteliigence ipterrogations involved the art of questioning and exsmining 3
sourca in order 1o obtaiti the maxiium armount of vseable information. FM 34-52 also
reiterated Ammy doctrine that the principles of objective, {nitiative, accuracy, prohibitiont
on the uss of foree, and security apply to al] types of interrogations. The goal of
intelligence interrogation vnder current doctrine is the same, the collection of usable and
reliable information promptly pnd fn 2 lgwfill mannet, while meeting the intellipence
tequirements of the command. :

) ™ 34-52 and the curricutum at U.S. Army intelligence Center, Fort
Huachuea, continue 0 emphasize & prohibition on the use of force. As gtated in its
predecessor, FM 34-52 defines theinse of force to include actuzl forcs, mmental tortore,

threats, and exposure to iphumane 'ih'eaunmt of any kind. The nndertying basis for this
prohibition is the proscriptions contained in interuational and domestic U.S. law. Cwrent
Army intelligence interrogation doptrine coptinues to view the vse of force 88
upnecessary to gain the cooperatioh of captured personnel. Army interrogation experts
view the use of force a5 an inferionitechnigue that yields nformation of questionzble
quality. The primary copcerns, in pddition to the effect on information quality, are the
adverse affect on futre interrogatibns and the behavioral change ol those being
intervogated (offering particuler information to avoid the use of force). However, the
Axmny's doctsinsl prohibition on the use of force does niot proscribe legitimate

psycholog;icnl tools and deception tmchniques.

(U) FM 34-52 outlines procedures and approach techniques for conducting Axmy

interrogations. While the approzch techniques are varicd, there &re three cormmon

purposes: establish and maintain ci;hnu'ul over the source and the interro gation, establish
and maintain rappert between the interrogator and the source, and manipulate the
source's emotions apd weaknesgesito gain willing cooperation. Approved techniques
include: Direct, Incentive; Emotioial (Love & Hate); Inereased Fear Up (Harsh & Mild);
Decreased Fear Down Pride and Ego (Up & Down); Futility Technigue; We Koow All;
Establish Your Idemtity; Repetition; File and Dossicr; and Mutt and Joff (Friend & Foe).

" These techniques &re discussed at greater length in Section V, infra.

B. | Presidential and Secreﬁﬁy of Defense Directives
() The President’s Military @rder that addresses the detention, treatment, and trial

of certain non-citizeus in the war against t.m'u:ism,“ provides, inter alia, that any

_.'-__.__-_'_“_,_d--——_'*-___d
" (U) Mititary Order - Detention, Treatment, and Trial of Certain. FeRsCzenstirdse- W eais]

------

Terrorism, President of the United States, November 13, 2001.
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