THE WHITE HOUSE
WASHINGTON

August 13, 1965

TO:  Bill Moyers

FROM: Lee Whit

For your information and any
possible reaction,
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EXECUTIVE OFFICE OF THE PRESIDENT

BUREAU OF THE BUDGET
WASHINGTON, D.C, 20503

AU {1 2 1085

MEMORANDUM FOR MR. LEE WHITE

Subject: Mr, Archibald's letter of August 2 on the Federal Public Records
bill.

Tonis bill is a revision of H.R. 5012 gbout whieh we wrote you on March 19
of this year (a copy of our memo is attached). While the revisions have

Improved the bill, it continues to have the same basie defects which are

inherent in the bill's approach to the subject of avallability of infor-

mation:

1. It removes from the heads of agencies any discretion to determine
vhat information should be withheld from publicaiion end attempts to pro-
vide protectiion for certain types of information through a rigid set of T feprae ity
exemptions. We believe thet i1t is not possible to anticipate and desl B
with all the situatlions in vhich disclosure of Information would be con- Lawrd
trary to the public interest. It also removes any discretion wilth respect !
to the biming of the release of information, thus meking possible the dis-
closure of information at a time when 1t would not be in the publie inter-
est, It limits the authority of the Freaident by authorizing him to order
withholding of information only in the interest of national security.

2, The free interchange of informatlion and views smong officlals and
agencies could be inhlbited since there is no diseretdon in an ageney head
with respect to the disclosure of records for whiech he is responsible.

-~

3. The requirement that information be made available to all and sun- |/
dry, including the idly curilous, could ereate serious practical problems
for the agencies,

Zue!

Enclosed 1s & copy of cur report to the House Government Operations Commitiee,
which goes into some of the objections in more detail.

The Deparitment of Justlce considers the bill to be unconstitutional. At
the hearings in March of thisg year, the Department testifled as follows:

"Since H.R. 5012, by its terms, seeks to limit the Execubive in the
exercise of his constitubtional euthority to determine whether Exec-
utive documents are {0 be disclosed, by setbing forth in subsection
(¢) limited exceptions to the absolute disclosure requirement of
subsection (b), the bill contravenes the seperation of powers doc- _
trine and 1s unconstitutional. Although the provision of the bill
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for judicial relief is unclear, if it would remove from the Executive
branch to the Judielal branch the authority to determine, de novo,
whether documents of the Executive are to be disclosed or not disw-
closed, that provision is also unconstitutional on the same ground.

"HeRs 5012 can result in a valid enactment only if it leaves undisturbed
the inherent suthority of the Executive brench to govern the dis-
eclosure and non-disclosure of its records.

"In sum, Mr. Cheirmen, we believe that H.R. 5012 is unwise in that it
seeks to resolve a terrlbly complex problem in a too-simple way that
does not recognize the complexities involved. Further, to the extent
that the bill would seek to shift to the Judieial branch a constitu-
tional prerogative of the Executive, we believe it would be unconstitu-
tional,"

Under the circumstances, we would urge continued opposition to this leg-
islation. In this connection, the attached news story from the Washington
Star may be of interest.

The letter from Mr., Archibald is returned herewith.

paras

-~ Phillip S. Huighes
Agsistant Director for
Iegislative Reference

Enclosures
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MAR 1 9 1965

MEMORANDUM FOR MR. LER WHITH
Subject: Publie Information

Attached is a copy of H.R. 5012, which would emend section 161 of

the Revised Statutes (5 U.8.C, 22) to compel wide disclosure of
information by executive epgencies, Hearings on the blll are scheduled
to begin Maxch 30, 1965, before the Information Subcammittee of the
House Comittee on Govermment Operations, chaired by Congressman Moas,
He 1s the sponsor of this bill; a nuwber of other ldentical bills also
have been introduced in the House, : :

We regard this bill as threatening a serious leglslative encroachment

on executive power. g, 1666, contailnlng substantially identical

languape, passed the Senate last year ss an amendment to the Administrative
Procedure Act. We understand thet the Senate Subcammittes (Administrative
Practice and Frocedure of the Senste Comntitee on the Judiclsry) which
developed 8. 1666 is not pressing its bill this year, bubt 18 swalting

the outcome of this bill iIn the Housa. Accordingly, should H.R. 5012

pass the Nouse, desplie edverse agency reports and testimony, we would
enticipate prompt passage of the House blll by the Sennte. Action

taken to place this proposed legislation within the jurlsdiction of

the Moss Subcommittee rather than the Mouse Canmittee on the Judiclery
indleates a carefully developed strotogy to achleve that objective.

A compardson of H.R. 5012 with existing law is attached. In drief, the

bill would eliminate all discretionary authoriiy of agenciles to withhold
Information or records from any person. Likewlse the President's

authority and dlscretion would be limlted to issulng Executive orders

setting forth matters specifically required to be kept secret in the

intorest of natlonal defense or forelm policy. H.R. 5012 would specifically
authorize the withholding of certain categoriea of information, including
matters specifically exempted from disclosure by other statubes. Al) :
laws inconsistent with H.R. 5012 would be repenled.
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Unlted States District courts would be glven Jjurisdiction to compel
the production of mgency records. Camses would be tried de novo and
the burden would be upon an ggency to sustain its action. Feilure to
comply with a court order would meke responsible officials liable for
punishment for contempt.

A numbey of adverse agency roports have been cleared. While we have

not had the benefit of Justice's views on Interpretation, the Senata
report on identical language last yesr makes clear the intent to leave

no loopholes. We believe it is entirely unrealistic to attempt to deal
with public access to the vast range of executive branch information

and records through rigid statutory stendards or Executive orders whlch
leave no latitude for disoretlion, elther as to content, tining, or the
persons having right to access. In addition, execept for personnel records,
the proposed standards do not protect agency working pspers except
"memoranda or letters dealing solely with matters of law or policy"
(emphasis supplied). The exectlive branch could not function wnder a
steandard whick would require either that 2ll factusl material be excluded
from letters or memorands or that they Le made "promptly available to

eny parson.” For example, most papers relabting to functions of the
Bureau of the Budget ave now exempt from the public disclosure requirement
of the Administrative Procedure Act on the ground that they relste solely
to the internal menagement of the executive branch. This exemption would
be eliminagted by H.Re 5012,

As you kuow, "fréedom of information” 4s such a sensitive subject that

1t vill ba difflcult to deal with thia proposed lemislation at a hearing,
especlally since the Smmate padsed a bill containing essendlally the sans
language last year.

We believe the matter waxrants discussion with the Congressional majority
leadership. It 18 probubly too late to stop the hearings, but we suggent
that the leaderchip bs wrged to assure that the b1l does not coue to &
vote in the House. .

\ Phillip 8. Hughos
Assistant Director for
legislative Reference
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Ve are cmsidering two other courses of action also, but either prow
sonts problenrss

1, An altarnative or amended bill vhich we could bay, This

" would not be very saleable to the Congrass since it would leave us
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with a now statuta but approximstely the status quos

2. A study comulssion to recomvend ground rulos or limits on
freedom of information, A Presidential commission would probably
hava littla status with the Congress and a congressional commission
might well coma out with the Moss Comnittea results or worsae.

PeH




ATTACHMENT

H.R. 5012 IN RELATION TO PHESENT LAW

General provisions of exlsting law poverning disclosure of information

Section 161 of tha Revised Statutes (5 U.5.C. 22) provides:

"The head of each Department 1s authorized to prescribe regulations,
not inconsistent with lew, for the govermment of his Department,
the conduct of its officers and clexks, the distribution end
performance of 1ts businens, and the custody, use, ond preservation
of the records, papers, and property appertaining to it. This
section does nob euthorize withholding information from the publie
or limiting the availability of records t¢ the publie.”

Bestion 3 of the Administrative Procedure Act {60 Stat. 2383 5 U.8.C. 1002 )
provideat

"Except to the extent that thore is involved (1) any function of the
‘United States requiring secrecy in the public interest or (2) any
matteor relating solely to the internal management of an agenqy ee

XX

"(e) PUBLIC RECORDS. Save ag otherwise required by statute, matters
of official raecord shall in accordance with published rule bs pade
avallable to persons properly end directly concemnecd except
information held confidentlal for good cause fownd,"

FProvisions of H.R, 5012

1., Section 1. ’ |

a, Subsection (a) restates cection 161 of the Revised Statutes as ,
quoted above except that the last sentence is deleted, ,'

be Subsection (b} provides that avery agency shall make all its
records promptly avelleble to any person {ges subsection (e) for exceptions).
The distriet courts avre glven Jurisdiction to compel the production of
records, and the burden 48 on the agency to sustain its action. Fallure to
camply may be punished as contempt. "Agency" is defined to mean emch authority
of the United Stutes except Congress or the vourts.
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¢, Bubsection (¢) makes exceptions to the requlvements of subsection

(b) for matters that ere (1) specifically required by Executive ovder to
be kept secrot in the interest of the national defense or foreim policy;

52) related solely to intornal personncl rules and practices of an agency}

3) specifically exempted fram disclosure by statute; (k) trade secrets
end commereisl or finmneial information obtained fram the public and
privileged or confidential} (5) interagency or intra=agency mcmorsnds or
letters dealing solely with matters of law or policy; (6) persomel and
medical flles and similar mattors the disclosure of which would constitute
a clearly unwvarranted invasion of personal privacy; (7) investlipatory files
complled for law enforcement purposaes except to the extent available by law
to & private party; and (8) contained in or related to examination, operating,
or condition reports prepared by, or on behalf of, or for the use of any
agency responsible for the regulation or supervision of finaneial institutions.”

2. Bectlon 2 repenls all.lzma or parts of laws Inconsistent with H.R. 5012,

Effect of H.R., 5012 on current law

1. Subsaction (b) of H.R. 5012 would make all records pramptly avallable
to ony person (except as provided in (c)), “The provieions of section 3(c)
of the Administrative Proccdure Act npply to "mobters of offielal record,”
whlch has besn defined by the Attorney (encral more natrrovly than would be
poselble under H.R. 5012, {.¢., to exclude memorvanda and reports prepared
by agency employees for use within the egemncy. (Memorsndum of July 15,
1946, from the Attornéy Genernl to the heads of departments and agencies,)
Likewlse section 3(c) requires diselosure only "to persons properly and
directly concerned.” The language of H.R. 5012, “"proampbly avallable,"
could be interpreted to mean immediate access to agency working papers,
for example, withoub regard to the stage of progress toward a Pingl agency
decigsion. No comparable provision now existas.

2. H.R. 5012 glves any povaon access 1o court. - Under section 10 of the
Administrative Procedure Act court review is available to "persons properly
and directly concerned.” :

3. H.R. 5012 provides for de novo cowrt raovigw, and the burden of proof

is on the agency. Section 10 of the Adminietrative Procedure Act provides
for limited Judiclal review, chiefly on questions of law, including arbitrary
or cepriclous getion or gbuse of dlscretion.

L, Those parta of section 3 of the Admindetrative Procedure Act quoted
sbove would be repealed, thercby eliminating (1) the general exception for
matters requiring secrecy in the puwblie intorest or relating solely to the
internal manngaent of an agency (interpreted to extend to intermal managoe
ment of the executive branch), and (2) the authority of agencies to publish
rules Eruviding for the withholding of information oz records "for good cause
found.
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In lieu of the above, the President vould be suthorized to issue Exeoutive
orders specifically requiring cortain matters to be withheld in the intersst
of uatlonal defense or forelgn policy, end all other withholding would be

depe‘x;tdm on gpecifie statutory authorization, through H.R. 5012 or othes
statutes,
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Yonorabile Williom L. Dawoen .

Chaizmon, Conmities on RAR 30 1965
Government Operatlons

House of Reprasentativos

1501 Longuorth Offlca Tullddng

?‘Iﬂﬁhiﬂﬂt(}n, De € 20515

Dear Mr. Chalrmang

This letter rosponds to your roguest for the viows of the Buresu of
the Dudget with reopect to M. 5022 and a mobor of other identical
billa "To auend section L6L of the Ravised Hbtatutos with respect to
the authority of Pederal offlcora and openalen bto withhold informaticn
and 1imlt the avallebility of recorde.”

Under the provislomof #.R. 5012 every agoney of the Fedoral Covernnont
except Cangxeds and the courts would, in cecordnice with published rules
stating the time, place, end procelwre to be followsd, b required to
wake oll its yocords promptly avalleble to amy’ poydon exzcepb to the )
extent thob reconda relating to certaln mattors mve spealficnlly excmpted
Irom diselosure under provisions of the bildl. Upon complaint of withe
holding, o distzict court would have Jurisdiction to compel the producticn
of’ recoxds, and the bhurden wonild he on tho agency to eustoin its action.
Fallure to comply with o court order weild be punishable as conbempt.

The records speclfically exmmpted from digelosuxe under }.R. 5018 would
ba those mutters that ave “(1) requized by Hmcubive order to be kopt
sooret in the Interest of national defenae or foreim policy; (2)

related solely to the intexnol porsomnsl wuled and practicss of any
sgeneyi (3) wpocifleally exempted from disclosure by stabute; (%) tmde
gsecvebn and commorcial or finenciol informabion obtained fyom the publie
and privileged or confidentinly (5) interagency or intra~agmey menorands
or lettors dealing solaly with mattors of lav or poliayt (6) perscnngl
and medical £iles ond sinllar matters the disclosure ¢f which would
constitute a elearly wnmrrented invasion of personal privecys (7)
dnvactigatory ffiley complled for lav eaforcement purpoves exeepk to the
axtent avmilable by lav to a private paxty; snd (8) contained in or
related fo examinabion, operating, or comdition reports prapared by, on
bahalf of, ox for the use of any agency responsible for the regulation oy
supervieicn off Dnanolol Insbitublong.” -
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The Dureau of the Pudset 1s committed 4o the prineiple of freedom of
iaformation. e bellieve that an informed public 15 cosential to our
damocratic system, aud wo support full dlgelosure of govermmont
information insofer as such dlsclosure is consistent with tho publia
Interest. ‘e reluctontly conclude, however, that H.R. 5012 dous not
adeguately protect the public Interest.

Agency reports on the bill cite a varlely of instunges where disclomue
of thelir records would be reguired contrary to the publie interest. In
its eonsideration of H. 1645, a sinilar bill in the last Congraas, the
Songteo Commdttes gave caxeful cotsideration to the exanples then cited
by ageneles, ond amended the bill in an effort 4o toke pccownt of thoga
exarplag. Agency reports on the current Bill, howover, now cite cther
examples, thus showing the dirficulty of dealing with thin problemn
through o sexdes of exemplions.

Anothor problam 1o the riptdity 4nhevend in the elimination of =1l ,
dlocretionary authority in the heads of agenclea with respect Lo the

time ab which infommebicn can sppropristely be releascll. We do nob ses
how leglelation ecan be drafbed to take account of rvapldly chonging
clroumstances »= olrcunstences whlch determine in meny iustances the bime
at vhich or the conditions wxler which dlsclosuxe of speelile rocords
vould or would net Be in the public interest. Premature dlsclosure in
nany instances would cenfuse, yuthor than enlighten, the publlc.

If R.R. 5012 weve applicaohle to the Durcau of the Budpet, the major
sdverae effeckts which 1t would have on the Bureaupre Aiscussed below:

1. Intemiad arency worlkdng papers are protocted from dlsclosure only
if they sxve "interproney or intra-nrency menorand or letters dealing
Solely with matters of law or poiley.. A

Paw, 1f any, letters or memorvanda ere solely limited to matters of Lew
or policy, and many working papers wiieh primarily involve policy innuen
ore nob propaved in the form of letbers or memoranda. PFurthermore it ig
not apparent to us how there could he worthwhile discussion of law op
policy unrelated to a spocific st of factn. 'The effect of tha above
langunge would be $0 require disclosure of most DMureau recowds s Qven
thouph they relate only to intemnal matters of a nonpublie nature. It
would also fail to recognize the confidentinl yelatiomship betvesn the
Bureanu aod the President vhich is essential to serving the needs of the
Px“ﬁs:ldancy.
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In sumnnry, this provision does nob recormiza thot free interchange
of informatlion and views emong offlelsla and stafl of the executive
branch 18 easentlal and 1o possible only 1f purely intesmnal obafs
docunents are protected fron routine public scrutiny.

2, All mreney reconls hot:e:{mp{;ed from disclosure would have to he
nede promptly evallable "Lo any percon.”

The Durgau mokes an eaxncst effort to comply with individual requosta
for information when complience 15 conslsbent with the broader publia
interest. Ve belleve, howvever, that the publie's right to effective,
orderly, and impartiel execution of the laws far oubtwelghs any benefita
vhich might result from having 1ts rocords open indlacriminately to
anyone who requegts sccess. The provision regulring invormation %o be
made available to mny pevson falls to recognize this overe-riding publie
right. The practleal problems involved are mede graphie in conoidering
the steps necessary to meot this roquirement in o secured building like
the Executive Office bullding, Zither copies of most of the Bureau's
racords would hove to be made avatlable In en unaccursd place or the
Execublve 0ffice bullding would have to be opened up “to any person”
secking gecess o 1ts rocowds.

Finally, we belleve that the Coumittee must zive serious considerstion

to the guestion of vhether leglslation along the lines of H.R. 5012

would not vielate the doctrine of separation of powers. In this connection
we call your attentlon to n repork of the Departmout of Justice to the
Subcamities on Administrabive Practice and Procedure of the Sennte
Comittee on the Judiclary lash year with respect to comparable provisicns
of 8. 1663+ The Department wtated: :

"The revieion fof Section 3{¢} of the Administrative Procedure
Act_7 would appear to violabe the dootrine of ceparation of
powers, since . it would interfere with the consbitutional :
reapunsibility of the President to preserve the confidentiolity
of doeuments and information the discloswre.-of vhich would not
be in the public interest., Under the revision the standards
governing disclosura would be sot by Congress yather thon the
President, except that the President would be authorized to
direet witbholding of informaticn ‘regquired to be kept secrat
for the protection of the national security or foreign policy.*
Such Mmitation of the Fiecutive's authority in the area of
public information 1s withoub basie 4n constituticnal law. ,
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"The ipoue wnp extennively debated G years spo in comnection
with the ach of Avgust 12, 1958, public Law 8‘5-—619, T2 Shat.
547, amending Revised Statuta 161, 5 U.8.0. section 22, tha
se=callod ‘houscheoping statuta.' Oa thab oceasion the Sennte
recognized the power of the Pregldont under the Conssitution

to withheld infomation on the ground thet it dloclosure would
be contrary to the public interest and that this authority
veolod on the canstliublonal principle of separation of powers.”

For reasone sob forth chbove the Muremt of the Dudget strongly recomnends
agodnst enpctuent of D 5012

Blncerely yours,
(B3} W S. B .

Fhillip 8. Hughes
Asslstont Dlrector for
_leglolative Refevence
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Wlﬁu’te

Stalls Informatlon Bill

# shooting - far- adjaumment hy

._'s

¢ .0 ¥  Bythe Assoclated Presa

A Senate-House drive to pxérce
governmient secreey by making

more records: available o they

public fias stalled in the face of].
White . House - opposﬁwn,
cangressmnal mformants sald
tuday; e

‘One soulce sazd word had
been! passed -from President
Johnson ‘to House Ieaders to
jettizon the bill, - -

The . meastire Wuuld not
inferfere with matters deahng
with national security, but' the
administration 13 said to be
concarnied with  protecting the
doctrine - of executiva privilege
and with gualbdine geeret fxles
sueh as those of the FBL .

Urged by Ne,ws Medxa

The freedom of mformatmn
bill--Hag bHeen urged. by news
media.  representatives - as: .a
guarantes: of -the- citizens' right
to - know* aboit . theil; governs;
ment; . but; opposed; by the Jis
tice. Department. #4-an attempt
to bloﬁersimphfy B co;nplex
problem
Despite:the- o?gosmon, iwa ‘ot
thé measure’s leading congres-
stongl supporters, Rep, John. E.
Moss; D-Calif.. and.. Sem. - Eds
ward. V.* Long D-M ), . arg
Fortra yed as being” optimisti¢
Ieglslatiort will he approyed;
Moss Heads. the House governs
ment: - infobmation subcummlt-
teg; . Long heads the ~ Senate
judiciary - ‘subconimittee. . on
admmmtrahve praetica and
pracedure (
But’ the hill’s chances éppear
dim for I:his yeair thh Congress

.....

s e
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pubhc
matters perfaining to security;

pposrtlem

i

late nexf month.

- Moss Cites . Difﬁculty
In general .tfie legislatxon

would ‘require federal. ageneiés

to make their vecords open to
inspection. - except for

rsonnet records and mforma-

?ﬁm private - concerns .. musfs
| submif to-the government:

‘The ° major * diffleplty, Mos§
said, ‘is -the insistence y ¥Hpeps

ple. at the Justice Department‘*

that proyisions he made in the
bill "for prateaﬁwn of executwe
privilege, . ;

“T- will” not agree 1o any
{language that grants  statutory

recognition fo executiv& puvl-

lege;* Moss,said..-
-+, The- docfrme of -, executwe

privilege. is-used hy ‘presidents

to prohibit certain records or
correspondence . from being

made “available not. only fo: fhe
publm but also tﬂ Coﬁgresgs. __,"






