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The lie behind the secrets

By Tom Blanton

OVERNMENT Secrecy
in the name of national
security has reached
record-setting propor-
tions. In case after
case, the government
has used it as an ex-
cuse to thwart lawsuits by whistle-
blowers and people with grievances
against the United States.

There was, for instance, the FBI
linguist who alleged corruption and
malfeasance inside her translation
unit. There was the African American
CIA officer who reported racial dis-
crimination inside the agency, and the
Syrian Canadian who was “rendi-
tioned” to Syria for a little torture. In

two of the cases, the government sue-.

ceeded in having the ease thrown out of
court on grounds of secrecy.

The latest example came just last
week in the case of Khaled Masri, a Ger-
man citizen born in Kuwait who was de-
tained while on vacation in 2003, flown
to a prison in Afghanistan, held for five

months and allegedly beaten, shackled
and injected with drugs — only to be re-

leased in May 2004 as a case of mis-

taken identity.

Not surprisingly, Masri is suing the
government. But the Justice Depart-
ment, at the request of the CIA, last
week urged the federal judge in the case
to dismiss the lawsuit under what is
known as the “state secrets privilege,”
saying that the government would not
be able to confirm or deny Masri's
claims without the disclosure of infor-
mation that could be harmful to na-
tional security and relations with other
countries. On Thursday, U.S. District
Judge T.S. Ellis III agreed and threw
out the case, .

Justice Department lawyers have

taken the same position in a lawsuit -
brought by the Electronic Frontier -

Foundation on behalf of an AT&T tech-
nician whe accused his employer of
“hoovering” its customers’ phone calls
into government databases.

When the government claims the
“state secrets privilege,” the courts
tend to look no further, and the cases
are dismissed. It was invoked only four

times in the first 23 years after the U.8.
Supreme Court created the privilege in
1953, but now the government is claim-
ing the privilege to dismiss lawsuitsata
rate of more than three a year. The Jus-
tice Department. desecribes this tactic
as an “absolute privilege” — in effect, a
neutron bomb that leaves no plaintiff
standing,

But can we trust the government
when it tells us that national security is
at stake? Should the government's
claim of secrecy result in an immediate,
no-questions-asked dismissal? Prob-
ably not, given the government’s track
record. When it comes to classified
documents, for example, at least half
the time the government claims that
something is secret for national secu-
rity reasons, that official line is not the
truth. I say “at least” because I believe
the number is even bigger — 75% or
more — but 50% is what the Bush ad-
ministration has admitted.

The admission came during a 2004
congressional hearing chaired by Rep.
Christopher Shays (R-Conn.), who
kept pressing one of Secretary of De-
fense Donald Rumsfeld’s deputies (in

this case, the deputy undersecretary
for counterintelligence) for her esti-
mate of how much information was
classified that did not deserve the se-
crecy stamp. Finally, she grudgingly
admitted that overclassification was a

*“50-50” problem.

Others who should know say the
classified document problem is even
worse. The former governor of New Jer-
sey, Tom Kean, after chairing the 9/11
commission that reviewed all of the
most recent intelligence on Osama bin
Laden and terrorism, told reporters
that “three-quarters of what I read that
was classified shouldn’t have been.”

President Reagan’s executive sec-
retary at the National Security Council,
career Navy officer Rodney McDaniel,
told a blue-ribbon commission looking
at classification in 1997 that only 10% of
the secrecy stamps were for “legitimate
protection of secrets.”

[See Secrecy, Page M6]
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Courts rarely question
government secrecy

{Seerecy, from Page MI1]
So we have it on good authority

that from 50% to 90% of our govern- -

ment’s secret documents should not ac-
tually be secret. So why is all this infor-
mation in the black vaults?

Erwin Griswold, who as U.S. solici-
tor general prosecuted the New York
Times in the Pentagon Papers case in
1971, once explained the real motivation
behind government secrecy — but only
years later, when he recanted his pros-
ecutorial passion.

Griswold persuaded three Su-
preme Court justices to vote for a prior
restraint on the Times in the case. But
in 1989, he confessed in a Washington
Post Op-Ed article that there was no ac-
tual national security damage from the
publication of the papers.

“It quickly becomes apparent to
any perscn who has considerable ex-
perience with classified material that
there is massive overclassification and
that the principal concern of the classifi-
ers is not with national security, but
with governmental embarrassment of
one sort or another,” he wrote.

Yet the courts still largely defer to
government secrecy claims and throw
whistle-blowers out. Judges say they
lack the competence to assess national
security claims and that they are bound
by precedent. .

The reality, of course, is that judges
have many tools at their disposal for in-
quiring into and testing the govern-
ment’s claims, including document in-
dexes and unclassified summaries that
are used in proceedings such as Free-
dom of Information Act cases, and spe-
cial masters with expertise and security

clearagnces. But they'd rather not. It’s
easier to let the government have its way
than to do the work and to buck the au-
thority of the U.S. national security bu-
reaucracy.

Here’s a final irony: The very “state
secrets privilege” that judges have cited
for so many years turns out to be based
on government dishonesty.

Researchers have in just the last
few years unearthed the actual docu-
ments at issue in the 1953 Supreme
Court. decision and the earlier British
case that established the “Crown privi-
lege” (cited approvingly by the Supreme
Court). None of the documents — nei-
ther the erash report on an Air Force
plane at issue in the U.S. case nor the
constriction contract and designs for a
Royal Navy submarine that were at the
heart of the British case — turn out to
have held actual secrets. In both cases,
the government was covering up for offi-
cial negligence that resulted in people’s
deaths.

But when the families of the U.S.
crash vietims tried to refile their 1953
case, a federal court, of appeals refused,
ruling that “the concept of fraud upon
the court challenges the very principle
upon which our judicial system is based:
the finality of a judgment.”

Secrecy watchdog Steven After-
good commented: “A layman might
have supposed that ‘the very principle
upon which our judicial system is based’
is justice, or fairness to the parties, or an
accurate record. But a layman would be
wrong.”

Just like the government is wrong
about at least half of the secrets that it
claims. ‘






