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National Archives and Hecoras Service . .%;,
Waskingion, DC 20108 W

Jazuazy §,: 1976

Honorable: Henry-Xissingnr.
Secratary of Stata::

'.W D.C. 20520.
 Deae M. Sacketazy: .

It has coms to.my attentica that materials relatiag to your public
seTvics ave being dapositad. in the Library of Congress under terss
* . that are based upon the presusption that such materials are or wers °
] " perscosl property, Among thess matarials you have included a set
of transcripts or notes that wvere systematically kept reflecting the
ainun.u of u.l.cpma conversations,

D xmmemobmammmumcemxmm

A Depaxtment. of State conceraing these telephenic transcripticns,
'- I also appraciate fully the sansitiva natuve of your responsibilitiea
in the national security and foreign relations arsas and the ¢on-
comitant raquirezent that candid and unguarded conversatfcn in the
. mc of foreign nl.aum mst da duly protacted,

nuuthdus. as Archiviat of the United States, by authority dele-
patad to ma by. the Adninistracor of Ganaral Services, I am responsible
by. law («ed.ou 2103, 2904,.2905, and 3303a of title 44, United States
Cods)" for uutn:lnha that Federal ageancies create, maintain and
dtypesa of their recoxds in an efficient and lawful mannar, and that
. they presarve racords of permanent historical valus for eventual
deposit in the national archival system. Furthex, in accordance with
Title I of the Presidential Racordings and Matarials Presaervation
et (P.L. 94-526; 4% U.5.C. 2107 note), Y am responsible for assuming
custody and control of tha Presidential historical matdrials of the
Nixon aduinistration. I believe these statutory authorities and
vesponsibilities require that I coaduct an inspection of the docu-
msntary caterials wmentionaed above to varify the conclusions sade
aad actions tuken concerning then,

-
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:—' . To carry aut these xesponsibilitios I ealist your cooperation in
- -~-# pemitting qualified archivists from oy staff &0 be given the
n opportunity to examine the telephonic transcriptions and any related

- docunents that you have depasited with the Library of Cengress.
These professicnal archivises will decernmine whether such materials °
ave, indeed, perscoal proparty or vhether some portions of thea may
ba Fadaxal recozds or Nixon historical matsrials. I gusrantee the
protection of any confidential infoxmation whith these archivises
say encounter during their inspection., In addition, I ask your
cooporation sa Secratary of State in providing access to any memoranda
. of conversations or other pertinent records in the Depaztment of
- _ Btate.that uty assist cur axchivises in carxying out their task,

LI I would appreciate’ your making arrsngements with the Librarian of

<t Omngrass so that sy ataff can hava access to Lhese materials for |

" tha puxpeses of this determination,. When the procsss is completed

. I plm to formulate & report, including recommsadations, which I
shall trxsnsmit to you and, as appropriate, to officisls !n the
‘Shite House and the Departmant of State,

m:elr.
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B JAMBS B, RHOADS
- . .A:ehtv:ls: of the United States
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) THE SECRETARY OF STATE ° .
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8/8 Dear Dx. Rhoads: . _‘ - ) -
RF{zs) ‘I write in response to your letter of
January 4, in waich yon inguire about the
. donation of my papers to the United SBtates for
praservation at the Library of Congress and,
in particular, about that portion of the
. donation that comprises the secretarial notes
‘of my telephone conversations.:

January 18, 1977

. m—L e

L Apparently, there has been some misunder-~
3 ' ttandi:gnor at least incomplete information
= ' concerning this donation. So that you may be
' o apprised of what has occurred, I enclose a copy
of a letter I have sent to the Chaiman of the
. House Committee on Gavernment Oparations, which
v dascribaes in datail the scope of the donation
. - and the steps taken to assure completeness of
i . pepartment of State records.

2 also enclose a copy of a memorandum by
- gounsel to the Department, which discusses several

problem areas that night arise if the additional
procedures contemplated in your letter were
followed. With respact to the procedures which
have been followed to date, 1 have requested the

N records officers of the Department to answer any
further questions you may have concerning the
steps taken.

Beat Regards,

e SR A

Hienry A.‘Kissinger

. Enclosures:
‘as stated abova

. Dr. James B. Rhoads,
. Arvchivist of the United States,
: National Archives and Racords Sarvice.
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Dear Mr., Chairman: i ¥

I write in response to your letters of
Janvary 3 and January ll, concerning the
donation of my papers to the United States for
preservation at the Library of Congress.

; : In confirmation of your conversation with
X . the Deputy Under Secretary of State, Mr.

. * . Lawrence Eagleburger, I wish to reiterate the
following details concerning tha scope of the
donation and the steps undertcken to assure the
conpleteness of Department of Stata recoxrds.

Pirst, all government pagers that have

been donated to the Library o Congress are

e - 'coples and net original records. Documents
4 . ‘officexrs have carefully reviewed all of these
papars to make certain that all original or
record copies are included in the appropriate
files at either the Department of State,
National Security Council, or White House, and
il that only copies have been included in the files
. that have been transferred to the Librazy.

e E me———
.

v Second, in addition te government papers,

. - I have donated papers relating to my personal

% ‘ i 1ife, both before and during my years of govern-
-, . . - ment service. This portion of the donation

. . . includes, for example, papers Erom my years at

3 Harvard University.

A . The Honorable
I ‘ Jack Brooks,

b . X ' Chairman, :

: = . Committee on Government Operations,
House of Representatives.

‘4
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Third, I have donated under a sepaxate
instrunent, the secretarial notes of my telephone
convaersations. These papers have been consisteatly

. treated as personal work aids. The sgpacial
privacy considerations raised by these notes are
raflected in the separate instrumsnt of gift.
Counsel to the Department of State has thoroughly
reviewed the applicability of Depsrtment of State
regqulations ta these papers, and has advised that
under these regulations and other legal authority,
the papers are personal. The only copies of
these papers are at the Library of Congress.

Howevar, also pursuant to Department of
Btate regulations, Deputy Under . Secretary
Bagleburger is at my direction reviewing these
notes of telephone conversations and is entracting
any significant government activity or decision
that may be reflected in then. These extracts will
be forwarded to the appropriate government offices
or agencies forxr inclusion in government xecord

. Both in executing and in implementing the
donations to the Library of Congress, I have en~
deavored to follow in both letter and spirit the
applicable Department of State regulations. I am

'+ adviged that these régulations, which have been in

effect since 1967 and which were promulglated
pursuant to 44 U.§.C. 3101 and 3102, have been

. scxupulously followed with respect to my papers. .

X wish to note that the Department’s regulations
sexve a number of relevant policy coneiderations.
They assure that the Department has continuing
access to information needed for the conduct of
foreign policy. They also respect privacy expecta~
tions in papers that have been consistently treated
as personal, This aspect of tha regulations has
enabled numerous Department afficials to originate
candid diaries and notes which reflect their
official activities and which have proved to be
invaluable historical legacies. Although I am

J———
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Y : ‘ot In a position to make a similar claim for
the minor portion of my papers that I have
. S - treated as personal, I am conviaced that the
o policy reflected in the Departmental requlaticns

‘. . of 1967 serves to promote candid accounts of
ernment service which would not otherwise
created. Such accounts would certainly not
: . be created if the accompanying privacy axpacta-
: . tions did not continue to be respected.

" X wish to assure you, as I have assured
othexs, that the Department of State will have
coxplete records of the foreign policy actions
and decisions in which 1 have participated as
Secxatary of State. With respuct to the donations
I have made, all of the papers ih question are
to be preserved for future scholars at an
institution of unquestioned integrity, the Library
of Congress. As you may know, the Library has
proserved the papers of 27 othar Secrstaries of
State. It is my sincere hope that when the
donatiecn is considered in this perspective, it
will be viewed as a positive and rasponsible
contribution.

“hee wagme oy geep v v
.
0y

_Best regards,

.

) . Henry A. Kissinger -

re e bt et s w s %te sslew oy somemmimas -
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- . " January 14, 1977 .
MEHORANDUM

‘ By a letter dated January 4, 1977 to

Seeretary of State Kissinger, the Axchivist of

the United States has ingquired about Secretary

Kissingar's donation of papers to the Library

P of Congress, and, in particular, about that

Iy portion of the donaticn consisting of secretarial

- -/ notes of Secretary Kissinger's telephone conver-
L. sations. The letter raequests that GSA archivists

i .. ’ be permitted to review these notes, so that

H they might make their personal assessments as to

oy uhntzg: these notes consist of personal or agency

Teco o

[ T

. It appears that the request has not taken
-+, into account the following factors: (1) that the
' nature of the notes in question must, under present

. law, be determined according to the Department of
8tate regulations; (2) that the Department's records
interest is met by the "extract” reguirement; {3)

. that the GSA is not an appropriate entity to review
the notes, because of its advocate's interest in
seeking a government-wide rule for distinguishing
personal from official papers; (4) that other lagal
authority fully supports the policies reflected in
the Department of State regulations; and (5) that .

LI Department policies would be prejudiced by
. . the regquested review. This memorandum discusses
{: . ... each of these points in detail,

1. Role of Department of State Regulations

Whether the notes in question are personal
or official papers must, in the final analysis,
be considered in light of tha Federal Records Act,
-, 44 U.8.C. 3101 et. seg., and the Department of State

[T PORTIERY
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N regulations, promulgated under that Act. There is
- ' not under present law any carefully defined,
government-wide legal standard for distinguishing
personal from official papers. (Indaed the ab-
. sence of such a goverament~wide standard is the
. rearon why the presant Naticnal Study commission
v on Becords and Documents of Fedaral Cfficials ’
was created.) Instead, existing legislation .
leaves it to each federal agency to determine how
records should be made and praserved, and to pro-
. vide for "effective coentrols over the creation,
I wnnoztenmce and us¢ of records.” 44 U.S.C. 3101 and

L Pursuant to this statutory autherity, the
Department of State in 1367 proauigated regulations
‘ concerning maintenance of records and, in par-
' ticular, concerning what papers a retiring official
" may retain as personal. 5 FAM 417.1 and 432,
L Inasmuch as these Department regulaticns are con-
e . . trolling, it is the responsibility of "epartment
i . of state officers, and not GSA archiviscts, to ascer-
tain what steps are being taken to assure con-
y tinuing Department access to information which
nay be reflected in the notes in quastion and which
. might be needed for the conduct of foreign policy.

‘ 2. The "BExtract"Reguirement

ve e 4 @ o

- =
»

I The Department’s regulations establish a

: . © pragmatic test for determining what papers a -
- . . retiring offiecial way retain as personal., If a

P . -paper has been explicitly designated or filed as

N : : nal frem the time of origin or receipt, it

C considered to be personal and may be retained;

e on the other hand, if a paper has not heen so

: dasignated or filed, or if it has been circulated

i within the agency, it iz considered to be an

ot e e agency record. 5 FAM 417.1. This warking test

1 - for distinguishing personal from official papers

. ’ attempts to respact, in a realistic fashion.

privacy expectations that an individual Depart-

nent employes or official may have with respect

to a paper.
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'  However, even though a paper may he considered
parsonal, official policy matters discussed in such
a paper must be extracted and forwarded for in-
clusion in Department records, § FAM §32. The
Department has consistently construed this provision
as requiring a departing official to extract any
significant government activity or decision that
may be reflected in such a psper. (MNote that the
very exigtence of an extract requirement is based
on the premise that there are categories of
personal papers which may and do contain discussions
of official activitiss and that such discussions
of official activities do not alter the personal
aature of these papers.}

At preaent, the secretarial notes of
Secretary Kissinger's telephone conversations are
being reviewed at his direction, in order to
ascortain which portiuns of them must be ex-
tractaed for inclusion in appropriate foreign
policy record filea., In light of this review,
it would be highly unusual if these same papers
ware to be subjected to a second review by

- parsons unfamiliar with the current state of

foreign policy. Wa would, of course, anticipate
that in future years, when foreign policy records .

.are normally reviewed within the State Department

to determine whather thoy should ba transferred
and preserved at the National Archives, these
extracts will also be reviewed for that purpose.

It should be noted that no statute required -
Secretary Kissinger to make and retain candid
potes of telephone conversations. The only
requirement ig that significant government acti-
vities or decisions undertaken by a Secretary of
State by telephone be raflected in government records.
This requirement is being fully satisfied, so that
the agencies of the United States Government con=-
cerned with the conduct of foreign policy will have
the information needed for the conduct of foreign
policy in coming vears. Also, in the svent that
some of these extracts may pertain directly to the
Hixon or Ford Presidencies (as opposed to National
Security Council or Department of State business),
they are to be forwarded for inclusion in tha
¥White House files for those periods.
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At ) © 3, GSA's Advocate®s Interest
e Recently, the G5A has espoused a view that

personal papsrs are limited to material per-
- . taining solely to an individual's private
. affairs, and not at all to his official acti-
. vities. This view implies that traditionully
personal materials (like diarics, notes and
f£amily correspondence) which discuss a pexson's
official activities, are official records.
The GSA advecated this position in proposed
- regulations under the Prasidential Recordings
. and Materials Preservation Act, but it was
+ expraessly rejected twive by the Congress in the
past year. S. Res. 428; H. Res. 1505; see H. Rep.
Mo, 94-1485 of 4-5 (1976). This approach,
anong others, has also been suggested to the
Natienal study Commission on Recards and
Documents of Fedexal Officials, which has the
. task of proposing for the £irst time, govermment-
'ooeer . wide legislation on the personal-official
! . . paper distii~tion. In that forum, GS5A is a pxoponent
.. for a definition of official records that is
*inconsistent with Department of State regulations.
In view of this advocate's interest, it would
not seem appropriate for GSA archivists to
preempt the Department of State by reviewing the
notes in question. .

Re, of course, are aware of the recent GSA
Bulletin FEMR B-~65 (November 15, 1976), which -
undertakes to summarize existing law with
respect to records. Significantly, the only
ragraph in that “summary® that is not supported
a statutory citation {8 paragraph ic, which

. advances the GSA's recent proposal on the dis~

i, tinction between official and private papers.

! In this regarxd, no provision of the GSA Federal

; v, Property Management Regulations of Pebruary 1367
eontains go far-reaching a definition of official

i records as that contained in paragraph 3¢ of

i GSA Bulletin FPMR B-65,

4. "Other Legal Authority

. Recent judicial decisions have firmly supported
the view, embodied in Departmant of State
requlations, that personal papers can
include discussions of official activities,
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v United States v. First Trust Co. of St. Paul, 251
¥.23 086 (Bth Cir. » and that such personal
. records of o:ficial activity arc not agency records,
- Porter County Chapter v. A.E.C., 380 P. Supp. 630
: W.D. Ind. I§=15. The same conclusion is set
. - forth in the OMB Guidelines to the Privacy Act
i : {40 F.R. 28952), which makes clear that "agency
.. zecords” do not include “uncirculated parsonal
! notes, papers and records" -~ even if such

matorials ara “in possession of agency employeses
and used by them in performing official functions.®”

omarm e,

Also, in the last government-wide pro-
nouncament on what papers a retiring official may
* retain -~ Cabinet Paper CP~59~58-4, July 27, 1959
- == jt states that “since suck work-aids as office
diaries, logs, memoranda of coaferencez and tele- -
phone calls are usually reflected in actual agency
racords, such work-aids ordinarily can be removed.®

e wumoie  @r amqy

In 3 related context, the Department last
January received a Freedom of Information Act
request relating to scme of the notes in question.
.Before responding to the request, we consulted
with the Office of Legal Counsel at the Department
. of Justice, which orally concurred in our position
that the notes sought were not agency recoxds
subject to the Frecdom of Information Act. Attached
for reference is a recent Department of Justice
. praess guidance concerning these events. I call
i attention to the conclusion that one of the
g:ounds for denying the request %was that the request
luded decuments which were not 'agency records'
within the meaning of the Freedom of Information
Act, S U.8.C, §552, but rather personal notes and
records of Mr. Kissinger.®

. 5« Prejudice to Department Interasts

! The Department of State regulations serve a
¢ number of important policy interests =-- in
\ particular, access by the Department to £ull infor-
.-, mation necded for the conduct of foreign policy,

and respect for privacy expectations which an in-
dividual may have in regard to a paper that has been
consistently treated as parsonal. It should be
noted that the respeect for privacy expectatlons
4mplicit in the Department's regulations has enabled
numerous Department officials to originate candid
diaries and netes which have proved to be invaluable
histo:ical rTesources.
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If present practices were changed so as
.£o preclude an official's private papers from
¢ontaining material concerning his conduct in
office, these candid and intimate sources of

5 concern to the Department, matters that are
: 3 currently set down on paper might cease to be
' recorded.

In summary, it is my view that the procedure
contemplated in the Archivist's letter of
¢ Janvary 4 would present a number of difficulties
i for the Department and the administration of its
records policies.

‘ ) N history would not be created. And, of egual

A

Hcsreecis
Monroe Leigh
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department of Justice Press Guidance (127/23/76):

The Department of Justice has received requecsts
for copies of a formal legal opinion thought to have
been issued by the Depariment concerning the ownership
of secretarial notss of tolephone conversations of
Becretary of State Kissinger. No such opinion exists.
Barly this year, however, in accordance with normal
practice, the Office of Legal Counsel of the Department
vas consulted informally with respect to the proposed
denia) of a Preedom of Information Act request which
socught such material relating to certain of Mr.
Rissinger's t:alephone conversations. On the basis of a
general dese_:ipti.on of the material involved which included
'.bot.h transcribed and untranscribed notes, the Assistant
Attorney General for the Office of Legal Counsel orally
approved the propriety of denying the request on several

' grounds, one of which was that tha request included

docunents which were not “agency records*® within the
meaning of the Freedom cf Information Act, 5 U.5.C. §582,

but rather perscnal notes and records of Mr. Kissinger.
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