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by the Secretary or an admlnistrative head
of an sducation agency. Regulations estab-
iished -under this subsection shall' include

ﬁi provisions controlling the use, dlssemina-

tion, and protection of such data. No survey
-or data-gathering activities shall be con-

. +ducted by the Secretary, or an administrative
- : head of an education agency under an ap-

plicable program, unless such actlvmes are
suthorized by law.
-“(d) Y¥or the pur of thig’ seetlon,

-~, whenever a student has sattained elghteen
. years of age, or is attending an’institution
-+.of post-secondary education the permission

" or consent.required of and the rights ac<

- corded to the parents of the student shan
- thereafter. only be required of and wcorded

the student.

.under any applicable program unless the re-
clpenia of of such funds informs the parents

- ‘of students, or the students, if they are

- elghteen years of age or older, or are attend-

ing an institution of postsecondary educa-
tfon, of the rights accorded them by this

3 gection.

.+ . violations. of this section, according: to
" ,procedures conthed in section 434 and 48'1

(b) (1) (1) The provialons of this seotlon .
Bk Shell become effective ninety days-after the
" date of enactment; of section 438 of

- parents object.

* - school records.

- -also denies funds to

.- poMeles of releasing records, without parental *
. consent, to other than educational officials.
- Release of records-is allowed only upon writ-

“assistance may be taken only if theé Secre-

. tary finds there has been a fallure .to- comply
‘with the provisions of this section, and he

has determined that compuano ‘cannot be

Department of Health, Education, and Wel-

_. fare for the purpose of investigating process-.
.-t ing, reviewing, and adjudicating . -violations:
" of the provisions of this ‘section and com=~

‘plaints whch may be filed eoncemlng alle%gd,
e

eral Education Provisions Act. = -

(2) (1) This section may be cttedas ﬁlxev ’
“Family Edueat!onal Rights and, Pr! acy Act

of 1974".

 CONFERENCE REFORT "EXPLANATION oF Ac‘n‘c'm’-

* ON BUCKLEY AMENDMENT TG HR.-69°

‘Protection of the righis and privdcy of'

*, parents and pupils—The House hill provides:
.- " that the moral or legal rights of parents shall

..ot be usurped. In addition, the House bill
- provides that no child ehall participaté in'a
. research or experimentation program.if his
The Senate amendment’
. .. denles funds to institutions which- deny par<
" . ents the right to inspect their :chil-
" dren’s files. and glves parenis the rightv

t0- ‘s hearing to contest their.. child’s
The Senate smendment

ten parental consent. The Secretary is di=

eeme..reoted-to adopt regulations -to protect stus -

dents’ rights of privacy and shall' enforce

- them through an office and review board in

the Department of Health, Educatien, and

Welfare to mvestlgate and -adjudicate vlola-'

tions,
‘The conference subatitute adopts the pro-
visions of the Senate amendment, includ-

ing in the list of persons who should have

the right to inspect student records those
:};udsnts who attend postsecondary institu-
ons,

An exception under the conference sub-
stitute occurs in connection with a student’s
application “for, or receipt of, financial aid.
The conferees intend that this exception

the -privacy. of

o agenoy -would I

Gen-j

institutions. with
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should allow the use of social security nume-
bers in connection with a student’s applica-
tion for, or receipt of, ald,

The conference substitute adds that noth~
ing in thess provistons of the Senate amend-.
ment shall preclude oficial audits of federally.
supported education programs, but that data
so collected shall not be personally identifi-
able. The conference substitute also provides

- that: the consent and rights of the parents

of 8 student transfer o the student at age
18 or whenever -he is atfending a post-

‘secondary education institution. No action to
teiminate assistarice for violation of these & !
provisions of tHe Sénate amendment shall be - ]
taken unless the Becret'ary finds faflure to -

comply. and ' that compu&nce cannot-: be

ke * secured by voluntary means.:
i %(e) No funds shall be made uvaﬂnble E

The conference substitute also adopts: the
piovisions of the House biil relating to.pro-
tection of parental and pupil rights, with
amendments. The conference substitute pro~
vides that all instructional material which
will be used in connection with any research
or experimentation program or project shall

) Tﬂé Secreta.ry, or 8L ad it istratlvo ’be, available for:inspection. by ‘parents or.;

head of an education agency, shall take ap-
.. propriate  actions to enforce. provisions. of
‘. this section: and to deal with suolatlons ‘of -
- this. secilon, according to the ptovlalons of
th!s Act, except that action to terminate .

gu

-In. approvmg --this provision" concernlng -
ormation - ahout students, -

the -conferees- aye: ve

that Tequests forinformation assoclated with -
af requests for duf on ot - bers of the public.and. the press.

" do not. invade the brivacy of students or pose -

P!
any. threat.of psychologleal damage: to them:.

" At- the ‘same time, the smendment is. not.
meéant to deny. the Federal government-the

information it needs to carry. out-the evalu-’
ations, as 18° clear from' the sections of ‘the
amendment which give the Comptroller Gen=
eral and the Secretary of HEW access to
otherwise private-: ‘information : about stu-
dents. _The ‘need: to protect students" rights’
must be balance
needs for mfor
‘. ‘Under * the:,

health professlons In short, the amendment

. is intended to protect the legitimate rights
. of students to be free from unwarranted in-
- trusions; 36 15.not intended to provide.a
- blanket and automatic justification for @

school - system’s: .refusal to f'.»admlmster
achlevement tests and related  Instruments
necessary to the. aluatxon of
program

VETO REVEAL WP%'I';ERGATE BL]ND

. Mr. CRANSTON Mr. Presxdent. Plesi-
dent Ford's veto of new amendments to
strengthen the Freedom of Information
Act reveals a second blind spot in his'
failure to learn: the hasic lessons of Wa-
tergate.. - - .

President, i‘ord seemed to have missed
the point of the Watergate trials when he..
pardoned former President Nixon before
the legal process. was allowed to runm its
full comrse.. . . .
. That -was an unpardonable ‘pardon.
Our laws must apply equally to each and
all of us, including I-‘resldents and former
Presidents.
* President Ford’s ill-advised veto of the
Freedom of Information Act amend-
ments is further evidence that he has not
grasped still another lesson of Water-
gate—the dangers of undue secrecy in
Government.

The Watergate disclosure showed how

‘ler this year are designed to broaden

mlmt legl\tlma.m Federal ’

..tled by a third party—the courts."
~I believe in the freest possible flow of
. their government is dding, and why. The.

-against the disclosure of classified infor-
applienble :

"the . document h}mself and forming his

. public officials and Government bureaw:
crats try to eover up mlstakes udg-
ments and-even' illegal:ac

cloak of “nationsl

jubsecurltythaninna

‘secur}
- They were more:concerned about saving

their own necks than abouc satesuardlns

. the Nation.

We are all aware of recent’ orls by
administration officials—especially those :

- at the Pentagon, the State Department

the Treasury, and the Office of Manage-
‘ment and Budget-<to clamp down on so- "
called “premature” information to the
press.
The Freedom of Information Act )
amendments, which Congress passed ear- -;

public access to Government documents. .
, We want to:speed up the process'of get-

- Under present procedures, for: example
it took 13 months before the Tax Reform
‘Research Group was able to get released "
to the public earlier this week 41 docu-
ments showing how. the Internal Revenue
Service’s Special Services Staff investi-
gated dissident groups. .
“The amendments also: provide for judis
clal review of disputes over what infor-
mation could -be made public:: :.: :
“This is in keeping with the: Amencan-:
tradition of having disagreements:-set~

I supported the new legislation | becaﬁée .

information to the people about what = -

people must have access to the truth if .
they are. to ‘govern themselves intelli- -
gently and to prevent beople:in: power -
from abusing the power. ‘
-The legislation: has built-in safeguards g

marti;ion that might endanger national se= . "
curity.
The way thé P:esident wants the bill :
to read, a judge would have to assume - -

that a classified document was, and re-

-mains, properly. classified. If the Gov=- - .-

emment gives the judge a “reasonable”
explanation why - the document should
not be made public, the judge must ac-
cept the explanation without looking at

own opinion. <.~ o
. Only if the Govemment fails to give
this-“reasonable”-explanation, could the ~ "
court declde - whether the document
should e made public. -

Underr the amendments in the vetoed .
bill, oui courts, nét our bureaucrats, will -
have the fihal say as to what information
can legitimately be kept secret without
violatiag the basic right of a democratic
people to know what is going on in their
Government.

Arguments over declassifying ‘mate-
rials could be conducted privately in the
judge’s chambers, and if the Government
did not like a judge’s ruling, it could
always of course appeal to a higher court.
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ANALYSIS OF THE PRESIDENTS
JUSTIFICATION OF HIS VETO OF
THE FREEDOM OF INFORMATION
ACT AMENDMENTS - )

Mr. CHILES. Mr. President, at the
request of the Subcommittee on Admin-

istrative Practice and Procedure, U.S.

Senate, the Center for Governmental -

Responsibility at the Holland Law Cen-

ter, University of Florida, has provided :
the subcommitiee with an analysis of °view amounts to no review at all.

the President’s justification of his veto

of H.R. 12471, the Freedom of Informa-
tion Act amendments. o
Ii is the center’s conclusion based on.

their research that neither the consti-.:
tntional nor the administrative reasens— -“faith effort, the accuracy of -the classifica-

the only omes given in the President’s  tions iiself.

3

veto message, can be sustalned. -
- I ask- unanimous consent' that thi
analysis be printed in full in the Recor
and that the enclosed editorials which

support an override, from Florida news- -

papers, be printed in full in the REcorp
- 'There being no objeetion, the material
was ordered to be:printed.in the Recorp,
- agfollows: - s LS

‘AwiLysts:oF PRESIDENT FORD'S VETO oF HER:

12471

HR. 12471, a bill to amend Section 562 of
of title 5, United States Code, known as the
Freedom: of Information Act, is designed .t

objectives and realities of. current practices. -
Howsver, finding. the proposed -changes'!un
censtitutional and unworkable,” Presiden
_¥ord las vetaed the bill. The Presidext’s op

dom ‘of Information Act.but disappreval o
. the procedures gelected to.further those ob.
Jectives. - : B R

~The President’s objections to HR. 12471

prineipally stem from provisions in the bill

dealing with three areas: 1) judicial review
. of classiflention, 2) time Limits for review
FDIA requésts and costs for obtalningin
formation, and 8)*invéstigatory files.’’
©* 3. REVIEW OF CLASSIFIED DOCUMENTS,
4. Practices under the current legistation
’Fhe present language of exemption (b) (1

states. that the, provisions of the FOIA do. .
‘1ot _apply to matters that are “specifically -

required by Exécutive order to be kept secret
in the-interest of natiofial defense or for-
- elgn poliey.” The FOYA grants jurisdiction
to distrlet courts of the United States to
order- the production of agency records im«

properly held. According to the Act, “the- the Act's disclosure requiremiénts may be

cowrt shall "determine the matter de mnove
" and the burden is on the agency to sustain
itsaction”" - -0 .0
‘The import 6f-the term de novo has bee
the focal point of concern over the applica
tion of:exemption (b) (1) since the passag

N

of the Act in 1966, The plain meaning of
the-term de 20vo would seem to be a grant
-of authority for a eourt to consider a claim.
made under the FOIA “from the beginning”:

A'significant perlod of time, Id. at 41.7 . -
- -Justice Douglas, in his dissenting opinion: :

tion procedures 1s intensified when no efféce
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73 (193). The substance of the Court’s cone
sideration of the language of the Act and
its legislative history was that Congress did
not intend for the Act to subject the exeeun-
tive gecurity classification deeision to ju-
dicial review. .
This yestriction on the review proeedures
applicable to exemption (b) (1) has been one
of the &nim;ipal s;:rjeeta of gxgtﬁ:n and.
suggested reform. essence, jection
to the restricted judicial review of (b)(1)
exemption claims is that such restricted re-

‘to EPA v, Mink the Government sustains its
: withhelding of requested materials by merely
_offering affidavits that the msterisls sought
*“have been clasalfied pursuant to an Execu-
tive order. There is no further check on.
either the sincerity, or, assuming a.goad-

* There i8 good reason for concern over the
lack of review afforded these two factors.
Classification  abuse, chiefly tbrough. over-
classification, 1s known to be common. To

.‘quote former Defense Secretary Laird, ..
Let me emphasize my conviction that the
American people have a “right to know even”

more than has heen avallable in:-the past

about matters which affect their safety and -

gecurity. Theie has been too much classifica-

tion in this country. As cited in H.R. Rep.

No. 221, 93rd Cong., 1st Sess. 40 (1978)."
Former United Nations Ambassador and

Supreme Court Justice Arthur Goldberg, re-
flecting on the basis of hiz personal experi-

ence of réading and preparing thousands of
lassified doctiments, concluded that— d

in’ EPA, notéd the present day realities .of:
overclassification in this Mght: - . .
' ' in-the. Execu-
tive ‘hranch kihows how conveniént the “Top
Secret” or “Sscret” stamp is, how easy it is
to use, and how it covers perhaps for decades
the footprints of a nervous bureaucrat or
5 wary execusive. - WaE T
It s Justice Douglas’ apinion that. the
secrecy stamp is used to withhold ‘infor-
mation which in 89% of the cases would pre-
sent no danger to national security. Gravel
v.-United States, 408 US. €08 (1072) dis-
senting opinion),- ' R
The significance of the abuse of classifica~

tive review of the procedures. 18 avallable,
‘The lack of any realistic review of classifica-
tion procedures other than that

at provided by
the hody responsible for the initial classifica-

tion resulis in @ glant loophole by “which

avoided. S
“  B.What H.R. 12471 woulddo - - *

loopholes created by EPA v. Mink. HR. 12471

“would alter two provisions of the 'Act in-

order to resch this goal. Bectlon (a)(9),
-the provision dealing with judicial review,

The proyisions of H.R. 12471 relating to Ha
review applicable to exemption "(b)(1) “&re’ -Air Force Security Analyst (Retired).
designed to tighten the presently existing - p

and in its entirety.-This plain me,mng.‘i'.' -~ would be amended to specifically grant the

terpretation, however, encountered difficulty: ‘¢ourt discretlonary authority to “examine
when an attempt was made to apply it to the contents of . ..agency recordsin carmera
s situation where the Government was claim- . 10 determine whether such records or any
ing exemption from disclosure pursuant.to... Part thereof shall be withheld under any of
exemption ¢b) (1). The question which argge - the exemptions ... .” Exemptlon (b)(L)
was whether the de novo provision, ss.ap-- ‘Would be amended so as to create a two-
plied to materials claimed to have been class-" . prong test. As 1t stands, exemption (b) (1)
ified pursuant to an Executive order, per-._€Xempts matiers “specifieally required. by
" mitted "&" court to review the documents in = Executive order to be kept secret in the in-
question in camera to determine if they did - terest of the national defense or foreign
in fact come within the scope of the alleged Ppolicy.” H.R. 12471 would include the phrase
classification. The Supreme Court found iz : “and are in fact properly classified pursuant
camere inspection was not allowed. Environ- . to such Executive order” so as to demand
mental Proteciion Agency v. Mink, 410 U8, . adlerence to procedural as well as substan-

November 19, 1974
tive reqmm:tem of the order. ThY COMy

hmecenee‘tn mm:‘hhm:!‘a
exetionary in camers review -
terisls within the ambit of ihe court's de
novo determing

. 'The Prestdent volces two major objectlons
to H.R. 124T1’s provisions for desling with
review of classified documents, to
the veto e of October 17, 1074, 1t is
the President’s opinfon that the bill's pro-

. gedures would jeopardize military and Intel-
ligence secrets and diplomatic relstions, snd
violate canstitutional p: les as well. The

concern for the DIl effects on diplomatic
3 svidently

relations and military secrets {8

" pability of courta to deal with such mistters,
mattess for which, in the Prex{dents words,

. the courts “have no paxticular expertise.
The nature of the President’s constitutional
. objection. I not as easily’ pinpo

founded In & skepticism regardisg ti€ ca-

tnted. The -

.. yeto message makes no reference to the exact -

- 'nature of the constitutional infraction. Pre-

" sumably, the constitutfonal principle .re--
ferred to is the separation of powersdoctrie. - -
... Subseqjuent to his véto, the President for- -

“warded his own smendnents to BLF. 12471 to L
Congress. His proposals,-aimed at &% §h9

deficiencles he believes ta exist in the bill
. as 'presently written, would. allow fa comntera
review only where a caurt. finds, after fivst
considering all attendant materisl, DO rea-
sonable basis 1o support the classifcation,
In effect, the President’s procedures would
- make the. afidavit the: first snd

nondisclesure. | . .
vl Courbegpertise 1 T
‘Préiident evidenced,’in his veto Imes-

. i The

“gage; a skepticiom of the capability of courts -

DY o deal with such matters as military sffaira

"“and diplomatic-relations stating the COWFEa
s at

Shave - 1o m rticulay . in these

- fiplde “The eourts have, however, in other =~
* difenlt and sensitive areas, mansged to dis-

_puee of cases involving & thorough’
of. cases which require special exper :
example i certain tax cases, the districs
courts have delved into such tax
‘fasues.a8 sections 187114, Mitigation of Em-

:#tations, and have been afficmed by the cireuit
_ courts:"The courts. have also demonstrated

raeqn -my ~opl'nlb.n:;-f:ngﬂs urgéntly need

‘secrecy as practiced by the executive braneh.
“Fhe md:'e:g:r,eeum,gm us'that rollef, ¥ am
confident’ that s Federal court would ex-
‘erelsé. Good judgment about our national
defense requirements In any giren 0n9S. I
wotild sisume that the judge could handie
any foreign pollcy case quite satisfactorTly.
. Heorings on Ezeculive Priv
- Government, Freedom of In,
the Subeomm, om Intergovernmenial Rela-

L tions ‘of the Comin, of -Government Opera-

_tions, 99r@ Cong., 1st® Sess, ph. 1 8% 290
(1975)}‘*Testlmony' of William @, Florence,

2The district court in ORlakoms GoS and

- Bleetric' Co. v. United Stetes, 399 F. Supp. 98-

(W.D. Okis, 1968}, affd. 464 ¥. 2d 1163 (10th
‘ Cir. 1972), stated that “the purposs of the
mibigation sections 1s to correct tax inequi-
tien where the statute of limitations, if m*
" trolling, would serve to create g doub: the
ation or double escape from taxation to the
unjust hardship of benefit of elther talpﬂg:
or the government. These sections of
“Internal Reveiue Cods usualy only sPply
under unusual circumstances, sud o1y

several threshold requircments hsve been
- met.-See Yagoda v. Commissioner of Isternal
Revenue, 331 F. 2d 485, 468 (2nd Oir); "9"‘“ .
denied, 870 US. 942 (1964); 3 l% g
of Federa} Income Tazation § 14.01 ¢ i
Stanley ed. 1067). ‘The Second %,”
Bencnson v. Usited States, 383 V.

(1967), approved the disposition regarding

y | final fest . -
of. the-validity of the governinentsdaim of - -

3 for

rellef from the. tyranmy ‘of clasification -

N

"’”W'm,’&ﬂxefmf
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' Of the trust of the exec'ntive.

" endanger our national security A8 the Prese
~ident interprets the bilt, n,‘dls&rlnt Judge who,
.- uipon:contemplation under FOIA, &

" . of separation of
.. autocracy. Myers v. United States; 272 US.
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the ability to deal with complex lssues in the
delicate ares of patents and ‘copyrights. See,
e.g., Kewanee 011 Co. v. Bicron Corp., 94 8. CL,
1879 (1974), and the highly technical area
of antitrust law. See, g, Telez v..IBM, 387
F. Sul;pn.l 252 (ND. oxll;l 1973) Parhnps the
mosi salient example of  courts-dealing with
sensitive issues and materiald is the Water-

gate case and the handifol of the White

House._ tapes, The Fresident's hesitancy is.
misplaced in this situstion since federal -
judges, on the district - court level, ha.va‘
demonstrated competence in handiing com- .
plex and sensitive lssues, They are appointed.

by the Prestdent himself with the advice and:

consent of the Senate and as such are worthy

E.The dogirine of separaticm of pmaers
‘The President makes no ‘direct’ identmca-

* tion of the ‘constitutional: prlnctple he claims

to be violated by the procedures outlined i’

» HR. 12471, but 1t 18 apparently the separa«

tion of powers doctrine. The Presldent does,
however, offer a hypothetical example illus.
trating that he belleves to be the unconsti-

tutional arrangement. The Fresident’s hypo-:.
' -thetical involves a situntion where the Secs:
Tetary of Defenge Hias reasonably determined

that disclosure of a certaln decument would

a -plaintiff’s position just ,reasonable

'.l‘he Pregldent’s concem:wi the scope, 61'

- review 'to be applied under HR. 12471 is
Tounded upon the presumption.or weight to .
"+ ;be. afforded the ezecutive’s:
.dently, the President’s opinion’is that fafls. o
<. -ure to proceed under a standard of review

. granting some presumption ik favor of the . ¢
..»-executive i3 unconstitutional..Presumably, ~.. The
.-~ the rationals behind this opinion i3 that ab-
.- .Bent a presumption in favar of & prior deter-

. mlnaﬂon by -the éxecutive m;aneh similar

ndings. Evi-

to the presumption .of validity:given to an

-agency under traditionsl principles of ad-

mintstrative law, the court 13 forced to un-'
dertake a-totally independent evaluation of .

. the validity of & certain_classification. For

the court to perform this function would be..

. iantamount to substituting’its udgment
.- -Zor that of the executive oﬂﬁ‘.!nl ma’lktng the .
. initia) classification—a nonjudiom function,

this is indeed the rensoning bo- -

Assuming
- hind the President’s objection, the constitue’
~<. tional principle which requsres emminatlnn
- 18 the doctrine of separation:of

-powers
. The underlying objective of-the. doctrlne
1 the destre to avold

52, 208 (1926). To this end the doctrine
serves to safeguard that degree of inde-’
pendence which & certain-branch of the
government needs in order to carry out its
Tesponsibilities. The doctrine-is. g necessary
corollary of the specific constitutional deslg~
nation of the three ‘branches of the govern-

ment. Nearly a century ago.the Buptem&

Court ohserved the. following- necessary re- ..

oo — -StTBINGS-Of the Constitution:

“[It is] essential to the successml working
of this system that the persons Intrusted-
with power in any one of these branches shall
not he permitted to encroach upon the

" powers confided to the others, but that each

shall by the 1aw of its creation be lmited to
the exercise of the powers approprlate to its

relationship betwsen the ‘mifigation provi-
slons of sections 131116 and the doctrine of
equitable recoupment, made by the district
judge “in his exhaustive opinion.” Id. at 28,
See Benensen v. United States, 257 F. Supp.
101 (B.D. NY 1088).
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would have to order disclosurd-of the docu-"
‘ment. “Such a provision,” acgording to tng E
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-own. depa.rtment and no other ., . . Kilburn
"». Thoumipson, 103 U.S, 168, 191-(1881) .

It'has been w:oznlzed that the principleof

separatioh” of ‘powers “was cbviously not
instituted with’ the 1des that it would pro-
mote. governmental efficiency. It was, on the
contrary, looked io as & bulwark

agalnst
v United States v. Brown, 381 U.S.

{yrann;
437 (1865).-As applied io the Judiclary, 1t
serves to interpret Article III of the Constle
_tution ag both “a grant of exclusive authority
over certain areas and as a Iimitation upon
. the judiciary, a declaration that certain tasks
are xnot to be performed by courts.” Id... -
The Issue, therefore, is whether the courts
.are heing:ecompelied to perform a function
which 18 properly-left fo another branch of
the government, H.R. 12471 requires courts '
-to perform & de:70vo review. A court under~
‘taking such review 1s authorized “to examine
. the econtents- of" such 'agency :récords in
camera to determine whether such agercy
records or any part thereof shall he wtthheld
under any of the exemptions set forth .. .”
in the Act. Taken in context, these provisions
confer to the courts the right to. review an
executive " declsion ‘to determine  its ‘pro-
-priety—a traditionally judicial function.
‘The President's objection is presumably
ased on the argument that. the courts” re-
ew: funetion is:equivalent to -the irnitial
‘classification - Adee!slon. -The: ¢ructal -point 1s

ltsen' has" omulga.ted for elassityln ‘con=
erfala. It 18 pot’ the intention

.make  an:- mdependent de‘betmlnation of
whether materials should or should not be
-classified in’the: interest of national security.
¢'.|.‘he fundamental’ task - beforo  the ‘court is
udicial function which the
assigned exclusively to the

likely that the Pzesident ath'lbutu this lack

. presumption to the Act's requirements
‘which call for de novo review and place the
burden on: the agency to sustain its action.
The fact s the provisions do not necessarily
.remove an effective presumption-in favor
of the government’s findings. In reality, such
& presumption. will most:likely be the rule
An.the: majority. of cases: The courts have
" traditionally” ‘shown. great deference to Ex-
‘ecutive determinations in matters of national
defense and foreign affairs and there is noth-
mg-in: HR; 12471 which would require’a
. ‘change of procedure in that regard, United
-States . Curtiss-Wright, 30D U.S, 804 (1936).

“The bilt permlts in camera inspection at the-

diseretion of the court; it 48 not automatic.
" “The clear leglslative intent is that in camera
-inspection will occur only atter the court
has conslderad .all "attendant ‘evidence and
found it insufficlent to sustain the govem-
‘ ment's position. To guote the conferees:
“Before the court orders in camers in- -
‘spection, the government should be -given
the opportunity to establish by means of
testimony- or detalled affidavits that the'doc=
uments are clearly exempt from disclosure.”
Thus a judge might very well determine
that ‘an aflidayit, asserting that requested
-materials have been classified pursuant toan
-Executive order, does itself establish the
government’s position, The objective of H.R.
12471 sppears to be that the weight to be
given evidence such as an affidavit is to be
feft with the court. The bill doesmot pre-
ment 8 judge (rom attaching considerable
weight to the fact that the government feels
certain materinls are within the ambit of a
‘classification. For reasons which will be dis~
cussed presently, H.R, 12471 secks merely to
‘avold a hard and fast rule which makes an
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o proceduré
called for in’ E.R 1947118 process‘ whgrein
the court would consider’

review -procedure 13 not !nconslatent with
the Act’s de novo and birden of proof Tee
quirements, The de n0o?o Tequirement that
the court’is to consider the issus in its en-
tirety -does not preclude a court from ai-
taching whatever sigunificance to the govern-
ment’s actions it finds appropriate. The-bur-
den of prootf stipulation means only that the
government must come forth- with the evi= .
dence necessary to convince the court that
the materlals:do indesd escape.the Act’s dise
closure uiremen - ‘the

of an Executive’ order the couru onlyopuon
under H.R. 12471 18 to refuse to.compel dis-'
closure. Thus in the Presldent’s hypothetical
a finding by the court that a classification
made by: the' Secretary-of Defenss: was-in
deed reasonable, as judged by: the spectfica«:
“th tive order umler which the

simul -
in quest:on could be'disciosed. If there exists
nabl asis” elasn‘l!y disclosurs 18-

Yo the equivalent of the sub-
stantial evidence ruls which the courts fre<
-guently -apply in reviewing agency actions.
The President's; pracedure would permit dis~
cloeureomywherencourecouldﬂndnurel- :
sonable - basis: to. support the government’s -
classification.: This ‘procedure. wonld' also
‘make g government afMdavit attesting tothe -

classification the eguivalent of
prima fi evidencs that: the gwmment
had indeed miade @ legitimate classifieation, .
Under this procedure, an afidavit would pro- -
vide the. court :with a: reasonable basis- to -
support. the government’s classification such
a3 to make mnamem!nspeot!onunneeassary
and inappropriste. Congress, however, had
good reason for selecting a de novo. of.
review instead of a substantial evidence ap-. .
proach. The 1ack of any yecord by which the:
court could determine whether the' govern-
‘ment had acted according to the provlsim
-of the Executive order authorizing and pre-- -
scribing the conduct of the individual in«
volved renders the application of a substans -
~tlal'evidence rule difficult.
Asg the Supreme Couit observed in c:tizens
fo Preserve Overton Fark v. Volpe, 401 U.S.
402 (1970).

“Review under the subsﬁantla.l ev!dence
test 18 authorized only when the agency ac-
tlon is taken pursuent to a rulemaking pro-
vision of the Administrative Procedure Act
itself . . . or when the agency action is based
on a public adjudicatory hearing. Id. at 414" .

To apply the suhstantial evidence rule to
exemption (b) (1) of the FOIA would be in-
consistent with the Act’s objectives. In ef-
fect, such a standard would do nothing to
change the present status of the exemption,
and therefore would be undesirable glnce as
we have already seen the current limiations
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on review of exemption (b)(1) provides a-
loophole for avoiding the Act's disclosure re-
quirements. The substantial evidence ap-
proach . that the President prescribes pro-
hibits any valid independent review and thus .
allows: the abuses of overcl&ssiﬂcatlon to -
continue.

ministrative action places the Executive,
rather than Congress in jeopardy of violats
ing the separation of powers docirine, Total- -
preclusion of Judlclal review makes the Exec~’
utive the. sole judge of its actions, This is-
particularly insppropriste in the imimediate
‘case since the constitutional authorlza.tlon,

for the power which the executive is here |
-exercising stems from the Execuﬁve and.-

Congress.

.. While the COnstitutlon deslgna.tes th
Prestdent . as Commander. in /Chief of ' th
Army end -Navy, and’ grants him" certai
. powers_in regard to tréaty making, 1t likes
wise. hestows the. Leglslative branch wlth‘
the power to declare war’ and taise and sup=<
port armies to regulate commerce with
foreign nations and to ratify treaties. The
Constitution thus grants to both the Execu-
tive and Legislative branches the authority:
to deal in matters. pértalning to military an
foreign affairs. Moreover, the history of the
 present system of - classification shows a'

conSpicuons absence 'of any" eonstituﬁona ik

suthority . for ‘withholding' ° information

. through' classification; Indeed, what 1s shown,’

s the legltimacy of COngress' ‘authority toi
act’ in this area. The onset of the présent sys<
‘tem. for 'withholding informiation relevant to
‘the na&ional defeinse of forelgn policy can he:
traced back to World War I, Séé Executiv
Clasaification of Information—Security Clas
- sification ‘Problems Inyolvihg Exemption (b
(1) of theé Freedoin of Informsation Act (5
-T.8.C. 552) . H.R. Rep. No. 221, 93rd Cong., 1s}.
‘Sess. (1973). The first ‘Exéciitive order estah-
lishing a ‘clagsificatiofi systern became effec
‘tlve in 1940 and relfed upon :the aithority o
a_congréssiondl enactment glvlng the. Prest
-dént-power to esteblish as vital certain mili

-tary installations and to make unlawful the '

‘conveying of information or physlcs,l repre
-sentation of these désignated Anstallation
Ex. Order No. 8381; 3 C.F.R. 634, E
‘Since - this time - various orders have ex-
‘tended the scope of the classification system
-in the atresn of non~-military affairs. Cuirently,
_ ¢lassification procedures ave established by
" Exetutive Order No. 11652 (37 C.F.R. 5209,
1072) - and “apply to “official- information or
materlal which requires protection against
unauthorized disclosure in the interest of thé
‘national defense or- foreign rélatlons of the'
United States” or, to use the collective term. -
* atlopted in the order; “national security.”

1s Interesting to note tliat the only authority:

for the classification system cited'in the order
is sectlon: {b) (1) of the Freedom of Informa-
- tion -‘Act. Xt is clear ‘therefore that the ob
Jectives of -a classification system properly
reside within the domain of both the. Con-
gress and the Executive. For one branch to -
completely usurp the administration of such. .
responsibilities through the preclusion of any -
meaningful - procedure for review run cons -
trary to the separation of powers doctrine,
A thorough consideration of the provisions

of HR. 12471 reveals that the separation of

powers doctrine - is' not..threatened-by-the—
proposed legisintion. Indeed it is the con=

stitutionality of the procedures outlined by

the President which appear suspect. :
One area of possible confusion which de-~
serves consideration is the elaim of executive
privilege. This claim has no application to '
the matter under consideration here, As has
been shown, it 1s not the purpose of HR.
12471 to compel disclosure of materials
which in the interest of national security
should properly remain classified. H.R. 12471
seeks to exerclse Congress’ legitimate interest
in Insurlng thai the integrity of the clas-
sification system is not destroyed through
the abuse of overclassification. Additionally,

~Baker v. Carr, 869 U.S. 211:(1861).

‘dom of Informatlon Act could become. noth-
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_Congress has the legitimate concern of main-
taining to the fullest extent possible an
" open tiow of all information pertinent to the
-decisions which citizens of a democracy are
called upon to make. HR. 12471 does not

-seek to deprive the Executive of the legiti~ -
' mate use of & privilege against disclosure
This lack of any meaningful check on ad~.

since exemption (b) (1) 15 an express recog- "
‘nition of the - possible propriety of such &
“ privilege. H.R. 12471 aligns the privilege with
principles underlying the separation of pow- -
‘ers doctrine. The alignment proceduire oub= -
lined iIn HR. 12471 is the rejection, - ‘eon=
sistent with the holding of the Supreme

Court, of any claim’of absolute ‘privilege. '

Whether or not the Executive has a legiti-
_mate privilege granting it immunity from
" compliance with the demands of-the other
branches of ‘Government, is something that
only the courts can determine; What 15 called -
forisa decision ‘whether, and to what degree,

‘% matter has been committed by the Con-

stitution to another branch of government. ..
This decision “is itself s delicate ezercise in
constitutional interpretation, and s a re-
sponsibility of [the Supreme] Court as ulti-
mate interpreter of the Constitution.”
“Any
other: conclusion. would be contrary to the -
baslc concept of separation of powers and

" the checks and ‘balances that;, flow: from the .

schemie of & tripartite governmen,f: ",
ates v, Nizon, 94 §. Ct. 3090; 3106 (1974).,

Cons!stgnt» ‘with the concept of. Beparation
of powers, the provis!ons of H.E. 12471 place .

trict of Columbia has articulatéd the esseuce
of the issue wmx particular clsrlty;and per-
‘ception:™

.. “If the claim of absolute‘ privilege:was

I décuments-in all the Executive .depart~

as grand jurles; state governments,' state of- -,
ficials and all state subdivisions. The-Free=-

“'ing moré than a legislative statement: of -
unenforceable rights. Support:. for-this-kind
of mischief simply cannot -be spun from
incantation of the doctrine or separation of
‘powers. Nizon v, Sirica, 487 de ‘100 715
1973) . ;

R : 5 -nm: LIMITS . AND cosws :
President Ford’s second objecf,lon -to- the
FOIA amendment relates to the Hmitations -
placed on an agency’s time to respond to -

initial requests for information and admine. -
" istrative appeals from initial denials.“The
President suggests substitution of the initial -

day period by a 30 day limitation, and -
& substitution of the 10-day administrative
-extension_period for unusual circumstances

-be ullowed to petition the U.S. District'Court
for the District of Columbia for an- even .
:further extension’ of these timie. periods if
‘compliance is essentially impossible. This
‘application to the court must oceur prior to
‘the expiration of the periods speciﬂed in. his
_substitution,

““Obviously, the President recognizes the
need for specific guidelines on perlods for
agency responses—the need for which is
~ horn out by past experience. Perhaps the
‘greatest abuse of the Freedom of Information
Act has been the low priority accorded by

agencies on information requests. Hearings
on HR. 5426 and 4060 Before the Forelgn
Operations and Government  Information
Subcomm.-of the House Comm. on Govern«
ment Operations, 93rd Cong., 1st Sess,, 934
(1973). One study has shown that six month
delays in processing are not uncommon and
mentioned one request that remained unde-
termined after more than one year. Sube
comm. on Administrative Practice and Pro-

fecognized, its mere invocation by the Presi- .- hav
dent; or his surrogates could:deny-access to. 10

ments to all citizens and their representa- .
tives, including Congress, the-courts as well .

by & 16 day period. Along with these substi.:
-tutions the President suggests that an agency :
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cedure of the Senate Comm. on the Judiciary,
Freedom of Information Act Source Book,
8. Doc. No. 83, 93rd Cong., 2nd Sess. 223
(1974)

‘Sueh delays, whether mtentlonal or not.

‘ean often amount to a de facto denial of a

request. Specifie, enforceable time limitations
‘would sfgnificantly alleviate 'this . problem,
especially in Mght of section ¢(8)C of the
-amendment, This amendment permits-a.res
- quester to treat his administrative remsdies
as exhausted if the time Nmitations are not
‘complied wlth, allowmg sult to be nled it
desired. . .

President Ford's modiﬂcaﬂona of the time
‘Hmnits do not present so substantial an im-
‘provement over the amendment as to war-

-rant sustaining a veto. ¥t 18 true that if one "

“totals the time periods mentioned in the two
_proposals, the President presents a fotal of .
65 working days as compared to 40 working .
" days.. A measurement of percentage .incre-
“ment is not possible because this total does
‘not reflect the varying times involved in the
requester framing an administrative appeal,
a period during which the agency presumably
continues to analyze the exempt nature of
the requested Tnaterials. But simply referring'
‘to the difference in :time- limits fails to-
recognlze that the amendment as it now,

stands provides an agency:with.an’ opporm- :

* nity to request still more, time. within which
- to_analyze -a- request if 1618 presented\,w!
exceptiona.l circumstances.” - .

‘If it is indeed impoeslble for an. agency

“comply, with the time perlods; once & com=

. plamt ig' filéd "by the requester, = district™
court may allot extra time to the agency and

‘yetain jurlsdletlon “Thus, .88 regatds par->’

ticularly gensitive, complex, or extraordinar-’

’ily voluminous materials, such as the Presi-"

‘dent I8 specifically concerned with in the
.case of jnvestigatory ﬁles, an agency will not
to make a hasty or §

It' should he further’ ‘noted here that the -
Congressiona[ proposal substantially follows
the guidelines suggested by the ‘Administra-~

th

onsldered judg- v

“tive Conference in Recomimendsation No. 2¢ -

‘wherein the 10 ahd 20 day basic time periods
‘Were first ‘Suggested. This recommendation
was made after & thorough and preciseé study
“of agency procedures in relation to the FOIA.

‘pended by an agency, vis-a-vis the Congres-

_ sional proposal. As the FOAI now stands, the
.7 U.B, District ‘Court in the district where the -

‘complainant resides has jurisdiction over an-
FOAIL case aind would normally be the site ot
an oﬂgmal proceedlng. It'is true that if the
complaint. were filed; under the prooedures
of the amendment an agency wonld have to
filé its request ‘for a time’extension in that .
district. Undeér the President's procedures the -
sgency” would merely have to file its afdavits
‘in the District of Columbié, and it would be -
‘the prospective complainant who would have

to defray the costs of traveling to Washing~ -

ton to challenge the adequacy of the afli~

davits. However, under the President’s pro-

posal the agency involved would always have
to draft such afidavits hefore the expira-
‘tion of the initia} time periods, whereas un-
der the amendment's procedures the agency
could' inform the requester of the dificulty
of. the-determination .and suggest that-he -
withhold suit for a period of time, save the
time and effort of drafting a complsint, as

well as the filing fees, If such a procedure is
followed in faith, it saves the com-
plainant from the possibility of unnecessary
suit; it saves the agency the time, effort and
money of filing afiidavits for exiension—as
it would always have to do under the Presi-

dent’s proposal; and as & practical matter the .

whole apparatus operaies iIn & much less
cumbersome, inexpensive manner.
‘Ultimately the point of disagreement on
time limits is one of degree. Both the Presi-
dent’s proposal and the suggested amend-
ment contain some time limit. Because of
unnecessary extended delays, the shorter

‘- It Is not clear that the President's proposal»— .-
would result in less time, effort, or money ex- -
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time limit seems justified and an extenslon
does not warrant the veto. -
01, INVESTIGATORY, FILES

The Presidential objections identify mves-
tigatory files as & separate problem from
purported constitutional and -time limit in-
firmities, His complaints focus en the neoes-
sltyotrevluwlngmgemeaona

paragraph
by paragraph basis to sever. the disclosable’

rom the non-disclosable portions,

The President’s message singles out inves-‘

tigatory files which he belleves should not
be subject to the emendment’s command.
that “any reasonably segregable portion’of
@ record shall be provided . . ..after deletion -
of the portions which are exempt.” The Pres~

1dential substitute allows the agency to clage.
sify a file as 5 unit without: close analysis .
. because the time limits are too strlngent to«

allow such intensive analysls,.

. It investigatory flles are so unlque ln tetms
of length and com
.tleal difficulty in conducting & thorough

. analysis would certathly strongly-influence a

court to extend the time for agency analysis
as s authoriged by the bill, Therefore, a pro-
cedure is already available to provide for ac-
curate a.nd tlmmugh analysls without em-
PO to make conclusory opin-

- loms thnt would resul$ in no disclosuie 6f in~"
formation in an investigatory file, no matter
how much of it would be proper to-disclose:

.81, agency’s logiss:
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ognized the need to further pry unwar-
ranted secrets out of goverament ageneles,

Mr. Ford apparently had been fed a lot of
had advice by the Justice Department and
ilte Pentagon chiefs that the amendments
would give * ‘bheemzemandthema medin
carte blanche to-Invade confidentisl FBI
and military files. But the federal courts
long have given ample protecilon. to the
necessary secrets of-government and there is
no reason to think this would not be the ease
in the future. . .

The Freetiom -of InIormatlon Act passed
by Congress ‘in-1986; says the public should
.have the -broadest access 1o . information:
about the workings of govemment ‘But the
important:agencies. have done their best to
escape compuanee. ‘Deliberately long 'delays

in responding to’ requests for data ‘nave de--
. feated theé. purpose of the act. -

-The . amendments would shorten the"
- passed -the House 336-8 and the Senate 64-

amount of” time or. an agency’s response,
-would impose penalties on officials who arbi-

trarily .refuse  to cooperate, and, would' re~ - Willlam

‘quire annuel reparbs Congress on pers
formance,

The President promised an open adminise
tration when he assumed office last August.

But if- he yieldsto. the desires of the FBI

.and. the Defense  generals for  excessive
secreey, he will revert to one of the insidi-
wrecked the mxon admlnls-

Alzo, 15 15 precisely this opportuntty to ex-

. empt whole files that would’ give ‘an agency -
incentive to commingls various information -

mwona €nermons anmstigatory file and then’ -

“Thiy objection, as was ]

- time Umiis, 15 one of de

 trine but does

fact .that “[tJhe FOIA washot:
increase administrative efficlency, but to

gaa.rantee the public’s r!ght to know how the’ - -

. government i3 dtacharglng

F.2d 21,24 (1971), disclosure:of severable ‘por= B

tions of mmestlgatory doeuments does o

Ntme of the objections:
dent’s veto message appear to establish elther
that H.R. 12471 is unconstitutional or un=~
" workable. The provision of the' amendment .
" “which:allows in camere. inspection of classi-
fication determinations. 1§,
tional under the separati . g
provide' a-check_on passlble
ezpcutive abuses of the classification system. °
Objections es to dificulty’ in' culling. public’’
information praperly classiﬂed in investiga-
tive files 1s an admmmtmtlvezmatter simllar

_ constitute msurmmmtable ‘barriers, Time.
limits in the amendment accord some fexi-.

bility if needed. If those responsible for cul-
ling information from investigative files can= "
- not reasonably meet the dendlme, exbensions
can be granted,

‘The basie philesophy \mdexlying the FOIA

. 1s consistent with the President’s proclaimed -

support for open government. Yet experts on
the .current implementation’ ‘agree to the .

need for changns fo bather 1mplement that

-~ philosaphy. ..
8150 suggests ‘that the con-

. Our analysls
stitution does not demand a veto of this bill

since it does not violate the separation of
powers. And finally the amendments, while

requiring some additional effort from officials,

are not administratively unworkable

lx‘mm the M.iami Newa. Oct. 21, 1974]
- Mosr SECRECY NEEDLESS

The public shouid be distressed that Pres--

ident Ford has wetoed important amend-
ments to the Freedom of Information Act
after Congress had overwhelmlngly Tec-

not; unconstifu. -

P!
the amendments to {he Freedom: of Informae
‘tion Act which he vetoed Oct. 17 1s, if any-
_thing, worse than.no bill at all.- .-
Arth

" ing colw

largely o toothless'haby” which really en-

. courages burea.ucrats {0 clam -up when it
ancy, It created a sttuation, he

M. Ford’s Substitute for the amendugd act,

"House 366 to 8, grants wide Iatitude and lots
_of lead time to those who may wish to prevent
the public from lenxnmg about ﬂ'.s own
‘business. - ..

For mstance. the vetoed blll .would" glve

“request to furnish documents believed to be
improperly clasalﬁed “The Ford version would
.glve. agencies © ‘80 days to comply plus BRNe
“other 15 days'in some cases and the_ right
to geek a_ longer delay from the courts in
: exceptional ‘circumstances, In other words,
‘plenty of ‘time to: bury the ‘bones. or forget
all about it. . K

- U8. government: ﬁles are crammed with
tons of material affecting and perhaps cover-
ing ip decisions made in the name of the
public but without 1ts knowledge. Some of
this material' 2B- back half a century and
‘more. - g

Washmgton k3 an echo chamber for. peﬁlzy
polltlca and social gossip but many of its
halls are tightly shut to public information,
much of which has no title to official secrecy.
“At the very least Congress should pass the
amended Freedom of Information Act over
Presldent Ford’s veto, which we fear was
derlved from bad ndvlce.

[From the Biami Eerald. Oct 29, 1974]
To LT THE SUNSHINE OUT

In a joke mnking ‘the rounds a few years
back, a picketer at the White House waves
a .5ign reading. “The President is & Fool”
and is promptly arrested for revealing top
secret information. .

The anecdote mpakes a polnt Although
governmental. secrecy. has, some legitimate

o136, suggests. in. an adjoine -
“to producs & govemment

uses, it 1s as often the. re!uge of foolu l!!!l
scoundrels who cover up their indiscretions
by genymg the public aceeu to vital infor~
mation. :

Tt does not have to be that way. In Florida: -

a tough law to bring about “govermment in
the sunshine” 15 8 'model for other states,
At the federal level, Florida’s Sen. Lawton
Chitles; the citizen I1ohby Common Cause and.
several prominent persons in government and
the media have been pushing fof & National
version of ithe “sunshine law” with & few
changes: to.take into account military se-

crecy and forelgn affairs that are not 'y prob- h

lem at the state level,

Affer ‘months .of - work, cnngmasmen
thought they had hammered ocut an mpta-
ble compromise {0 guarantee public'sceess
to public records and the public's business,

‘The ‘measure, watered down somewhst to
raeet Presidént Ford's- stated obzecﬁons

17. The chief author of the compromise,
Moorehead of Pennsylvanis, notedm
that the bill would “provide the openness In
government that President Ford has prome
ised us” and predicted it would be signed
into law.

But Gerald Ford had ‘a -secret. He vetoed”

-the compromise measure in an ill-advised -

.action that Washington observers blamed on
the President’s nstemng to the l’entsgon's
‘views.on secreey..

Mrs Ford's -stated reasons Im' his e were,

totally ‘unconvincing, We trust’ thal ‘when '
. Congress: returns following 1its -elsctlon™re-

cess, i6°will act’ prompily to ensct the Frée-

- dom:of Information Act to'start letiing & it~
tle sunshine illuminate the activlﬂes the
federal, govemment. Bl

[From‘ the Jecksonville (m) Tines-Uilon;
Oct. 24, 1974]

_READDRYSS SECRECY BILL Sg0N !
It took the Congress thres ngcmlnlng yurs
anti-secrecy act:
designed to-let the American peapls know .

‘what, 18 going on in the federal government.

It tookPresldentFordumwaekmvm

“the measure, in amendment to the !'reedom

of Information Act, .

The President’s. action 1s disi;rewln
the jusbinmmn cited "for it 1s aﬂeqmb.
First, it ;18 distressing becauge _of the &g-,
knowledged fact that thers has been to mich
abuse by. policymaking bureatcrats of the
“gecret!” -and’ “confidential” stnmps pluoed
on government documentas,. :

It 15 distressing also because. one ot tho
xoremost pledges of President Ford when he:
assumed the presidency. was for more open=
ness at’the White House, an .example. t;ha.t
should: then fiiter: down through the rest of .
‘the Executive Branch, ° .-

‘The bm 88 it worked its way through tho
Congress was opposed by the Defense
ment and.by-the State Department.- ‘“They
argued .that diplomatic. secrets. and. vital
military secrets would be reveaaed as s mault
of the act.

Congress took these arguments ‘ihto con=

sideration and, notwithstanding, overwheim=

ingly adopted the bill. The vote in the House -

was 966-8 and the Senmate vote was 64-17. . -

Congress must have felt that the bill con-.
tained sufficlent safeguards of national ze~
crets—renl —secrets—as oppose!

:or the measure.
‘We hailed the passage of the anﬂ-secreoy
bill- with - muted praise because Congress

failed to .act more positively with regard to

openness ‘concerning its own actlvities, ale
though some progress 18 being made in this
direction. .

.In his veto message, President Ford clted
the diplomatic-military secrets angle -and
also said 1t was his view that the new cracke
in-the-door -policy enunciated by Congress
Tor the. Executive Branch was “unconstitu-
tional and unworkable.” The President prom-

d--to covers— "
ups—to produce those overWhenning votes




