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House members questioned how the House would be informed by the Joint
Committee 25 to the problems involved in military agreements of coopera~-
tion. They received assurances from members of the Joint Committee that
the Joint Committee would report to the two Houses on the issues as fully
as security would permit. In this connection the report of the Joint Com-
mittee states:

"The Joint Coramittee on Atomic Energy in compliance
with its duties to the Congress and to the peoples of the
United States will closely and thoroughly review any and
all proposed agreements for cooperation that will be sub-
mitted to it pursuant to the amendments contained in this
bill, The members of the Joint Committee are keenly aware
of their important reapnns:.bﬂ:.tms to the Congress and to the
peoples of the United States," (44)

Sometimes the problem of reporting to Congress and the public is
made more difficult by security labels imposed by the fiat of the Executive
Branch which bear no relation to real security, In statements on March 19
and 22, 1959, #3) Senator Anderson made public a report by the Defense
Department on fallout from weapons tests which revealed that stratospheric
fallout was coming down much faster than AEC had predicted. This report
bad been’classified "confidential-defense information'' but after much dis-
cussion between the Defense Department staff and the Jeint Committee etaff
it was declassified. However, the Defehse Department attempted to keep
the "confidential" tag on the report. The stated reason for the delay was in
order to permit AEC to review the bases of the report, although an AEC
Commissioner had received a copy of the report in December of 1958,

The problem of maintaining real security and yet keeping Congress and
the public infermed is compounded by the practice, unfortunately of long
standing, of deliberate "leaks'' of previously dassified information by the
Executive Branch, For example, the statement of Senator Anderson of
March 19, 1959 was occasioned by a front page story in a New York news-
paper which revezled hitherto classified informarion on the AEC high altitude
"Argus' test shot which apparently had gone undetected by the Soviets ard
others. Thus we have the situation where the Defense Department is upen
to the charge on the one hand of apparently "leaking" classified information
h elpful to its alleged viewpoint on the difficulty cf detecting tests, and en
the other hand of trying to suppress unclassifizc inforration which indicated
somewhat greater hazards from faliout,

Another example involved the custody problem previously mentioned.
Following the Joint Committee's classified executive session on February 2,
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1060, at which representatives of the Executive Branch were present, an
obviously informed story on the subject of the meeting appeared the next .
morning in a New York paper. It was this story which provided the occasion
for the President's discussion later that morning of‘i%rinhl'ems of custody
and transfer of nuclear weapons with NATO allies, Thereupon that
afternoon Senator Anderson, as Chairman of the Joint Comrmnittee, felt
obligated to issue a quite restrained statement, presumably because of
security and diplomatic considerations. ,47] However the next day and in
the weeks that followed various newspaper and magazine stories appeared
which, according to the grapevine, were based on information from the
Executive Branch. An example of the information provided is contzined
in a story in a Baltimore paper dated March 5, 1960, as follows:

", ....Something is under consideration now within the Admin-

istration. It has come up in connection with the intermediate

range Thor missiles, for example, which the United States is

supplying to Britain and other NATO allies, and also with the

use of such air-to-air defense missiles as the Genie, also

being supplied to the British..... '

"In the current discussicns within the Administration it is
being noted that the weapons being assigned to allied forces in
some of the NATO countries -- the ground-based missiles and
the air-to-air missiles -- must be ready for instantaneous use.

"Yet if the nuclear warheads must be under the custody only of
Americans -- while the Thor or Jupiter missiles are operated
by British R, A.F. units, for example, or the Genies are
attached to R ;A.F. bombers -- precious time could be lost in
arming the missiles and in otherwise maintaining American

- custody until they were fired.

. "Thus there could well be times under presently visualized
circumstances when it would be difficult to say that the nuclear
weapons were under control and custody of the United States.
From this situation has arisen the belief that the law should
be changed. "

It should be noted that the Administration did not recommend a change in the
law. However following this series of stories based on inside information,

a tour of 2 Thor base in England by newspaper correspondents was permittec
in which photographs of the "2 key" system were published, (49) More
recently photographs of a U.5. Air Force Major with his key in front of

the instrument panel for the missile launching system have appeared in
newspapers and magazines.
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Yet in spite of what would seem to have been a deliberate publicity
scheme to popularize the "2 key' system, the information was still officiaily
classified "secret' by the Defense Department until recent inquiries by the
Joint Committee, It will readily be seen that the practice of maintaining a
strict classification system, together with the liberal use of leaks for
political or bureaucratic purposes, can be an effective instrument in attempts
to manipulate public discussion and opinion. This practice of administrative
fiat as to what is classified and what may be leaked will also mev:tahly
undermine a real security classification Bystem.,

3. Problems of Keeping Faith With Congress

One of the most aggravating substantive problems affecting the relation-
ships between Executive agencies and Congressional Committees is that of
"keeping faith" with Congress. By 'keeping faith" is meant the taking of
actions consistent with representations and assurances given to Congress at
the time of Congressional enactment of a law or amendment, or the authoriza-
tion, approval, or review of a proposed policy, project or arrangement.

In the matter of civilian-military relationships in atomic energy the
matter of keeping faith with Congress is particularly sensitive because of the
role of ''gugtantors" to Congress and the public which has been assigned to
the Joint Cornmittee on Atomic Energy. Members of the Joint Committee in
their reports and statements make representations to the Congress and the
public as to how a proposed amendment to the Aitomic Energy Act, or preposed
military agreement of cooperation, will be carried out in practice. These
representations in turn are based on assurances and information supplied by
the Executive Branch, In their ''watchdog" role Joint Committee members
must therefore be on the lookout as to whether these assurances or represen-
tations are actually being observed in practice, and if not whether there is

. justification and authority for the change. ‘

. It was this role to which Chairman Anderson was referring in his
February 3, 1960 statement concerning the President's position on weapons
custody:

L

'"When the present law was adopted in 1958 (P.L. 85-479) the
officials testifying to the Joint Committee time after time stated
that it was not intended and that the law, if amended in accordance
with their recommendations, would not permit completed nuclear
weapons or the nuclear components of weapons to be transferxed
to a foreign country or to get beyond the custody of the United
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States forces. In turn, the Joint Committee in its report, and
members of the Joint Committee on the Floor of the Congress,
defended the amendments to the law and the agreements there-
under, stating that no transfer of weapons or nuclear com-~
ponents was intended or permitted and that the United States

. would maintain custody of such weapons.....

"We therefore have a right to assume that any program the
President may have to share our arms with our allies will
not violate this provision, unless a change in the law is r&;.‘-z]
quested by the President and approved by the Congress. "

Chairman Anderson was referring to the weapons custody question wkich
is an example of the problem of keeping faith with Congress. The student of
civilian~military relationships might appropriately examine the representations
by the Defense Department in the 1958 NATO hearings that custody of nuclear
weapons components would.be maintained an&ﬂrotected separate from the
carrying vehicle; i.e., aircraft or missgile, The much publicized "2 key"
system apparently involves the "mating'' of the U.S. -owned nuclear warhead
with the foreign-owned missile, and at the most the United States has joint-
custody or joint-poseession of such weapons. '

There may undoubtedly be good reasons from a techrological, opera-
tional and policy standpoint supporting changes such as the above, But in
keeping faith with Congress, the question arises as to whether they should
not have been disclosed and discussed, preferably in public, in order to
determine whether the law or its intent was being followed before action was
taken, \77° 4

A closely related aspect of keeping faith with Congress concerns

. following procedures established by Congress for review by Congress of
proposed projects or arrangements, If such procedures are bypassed,
questions of law and comity are raised. In this connection, our political
scientist might inquire as to whether or not the United States' "nuclear
weapons stockpile agreements" with NATO countries are bypassing the
procedures established for Congressional review under the sixty day
provision in section 123 d. of the Atomic Energy Act of 1954,

Ok & Ok % &
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Joint Committee Study on Status of Civiiian Control

In view of the problems discussed in this paper, and renewed interest
by Joint Committee members in certain aspects of the military applications
of atomic energy, it is not surprising that the Joint Committee staff has been
instructed to undertake a study in this area. The following subjects have
been tentatively designated for study: '

(1} Weapons custody and tranafer arrangements, both between the
Atomic Energy Commission and the Department of Defense, and between
the United States and its military allies;

L]

(2) Security classification of military information and materials;

(3) System of determining military requirements, and methods
of financing such requirements;

(4) Responsibilities for safety of atomic weapons, nuclear sub-
marines and military reactors; and

(5) Relaticnships between organizations responsible for military
applications of atomic energy.

Political scientists may be most interested in those aspects of the study
dealing with weapons custody arrangements and organizational relationships.
The weapons custody arrangements may be particularly interesting, because
certain 'fictions' have developed between AEC and the Defense Department
on custodial responsibilities, and the question is now presented whether
these fictions are also being applied between the United States and foreign
countries under stockpile agreements.

All of these subjects, in one way or another, bear upon the complex
question of civilian control over the most devastating and powerful forces
yet devised by man: Atomic weapons and nuclear energy. Our objective
is to strike a proper balance so that peacetime policy decisions affecting
the national defense and the public health and safety may be made by
responsible civilian governmental authorities, and yet make possible rapid
and effective military applications, if so directed by the President. ) The
problem is growing in magnitude and complexity, as first cur own services,
and pow our allies, become armed with an "atomic capability," It is a
problem worthy of constant vigilance and study by the Congressional
"watchdog': the Joint Committee on Atomic Energy.

SEGRED
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Tests, Custody Issue,’ Baltimore Sun, February 5, 1960, p. 8.

(49) See, for example, "The Truth About Missiles: Where U.S,
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DRAFT OUTLINE

STUDY. OF CIVILIAN-MILITARY RELATIONS IN FIELD
CF_ATOMIC ENERGY |

I, lLagislative History of Civilian-Military Relationships
in Atonde Enerpy Field with Particular Emphasis on

Topic Headings II-VI

Ao

B.

Atomic Enerpy Act of 1946 a.ud Anondments
McMahon Bill

Will cover organization of AEC, establishmant of AEC, JCAE,
MIC, Military Application Division, etc.; weapons and military -
reactor controls and safety, security of information and material.
Include earlier legislative proposals and recommendations of House
and Senate Cemmittees.

Atomlic Eneorpy Act of 1954 and Amandmonts
Proposal by Administration as compared with JCAE bill and es

pansed. 1958 Military Cooporation amsndmants and 1959 proposed
bill as to responsibility far voapons and military reactor safety.

II., Hu yapons Custody and Transfer Arr%

A,

Bo

Co

Do

Custody vis-a-vis AEC-DOD

/ :

Chronological review of arrangemesnts within and without interior
sons of U.S,, including date and typa of revisions, authority and
rationsle,

Custody vis-e-vis U, S.~Foreign Nations
Chronological review of arrangemsnts to include date and type
of revisions, suthority and rationale, NATO and other stockpile
agreemants, alert procedures, two-key and oth_ar arrangemnnta,.

Command and Control

Review of method(s) by which amuthority will be able to transfer
and release weapona for use. Who will have authorlty to make
declsions and lines of communication,

Problems of Current Custody and Transfer Arr menta

Discussion of such problems as (1) the operational difficulties

:of assuring adequate U. S. control to prevent accidental or un-

authorized use of weapons, and at the sams tims masuring quick
rosponse capebility; (2) the rising doubts of allies that U.S.
will release nuclear weapons in certain situations; (3) the
developmants of legal fictions and questionshle legal compliances.
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E. MAternative Cournes of Action .

Review of various altornative arrangemsnts such ast

(1) Rewvursion to system of separate U.S, possossion
und protection of muclear warhsad or nuclear

component apart from carrier as contemplated
in 1958 amendment;

(2) Contimuation of current fictional custody arrange-

ments, involving soms elements of joint possesslon

ard econtrol of muiclear bombs and warheads between

U. S, and "host" country in NATO alliance;

(3) pxpress joint possession arrangement betwsen U.S. and

NATO as o separate entity through a multinational
NATO task force group, in line with suggestion by

JCAE staff in summer 1960;

(4) Transfer of nmuiclear weapons from U.S, to indepsndent

NATO task force;

(5) Tranafer of mclear weapons to soparate FATO countries,

(6) .Others

I1I. Safety .!sp__e_ct:t{

B.

C.

Weapons

1. DOD-AEC responaibilities re setting and enforcement of

standards of operation, maintenance and storaga.

2, Mothods of assuring against accidental and non-authoritative
uge within and without interior zone, U.S. and non-U.S. operational

forces, Problems and alternative solutions.
Naval Reactors

DOD-AEC responsibilities &s to setting and enforcing standards.
Review of DOD-AEC agreementa to date and suthority for. Dis-

cussion of problems and unique two-hat situation of Admiral
Rickover.

Other Military Reactors

" Discusaion of DOD-AEC responsibilities as to setting and
enforeing astendards to the extent they differ or may be
expacted to differ from Naval Reactors,
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IV, Security Control of Information and Matorial

A, Clagaification

ARC-DOD responsibility for detorminstion and nrotaction
"of Reatricted Data and other Defense information, Review
original justification and reasons for maintenanso of Rostrictaed
Data, formerly Restricted Data as separate from other Dafonse :
‘Information, and if still justified, Advantages and disadvanteges.

B, Sacuri

AEC-DOD responsibility and standerds for protection of
clagsified information and materiel., Review of mathods of
granting clearance, dogree of background investigation required.
Discussion of DOD cortification practices and methods of ascer-
taining basls for certification,

Vo Military Requirements

A, PMethods of Determining

Discussion of similarity and differences betueen a Research
and Devalopment Project and a Production Program. Review of
different Phase studies end chain of command in determining a
requirersnt, Factors that go into administration.

B. Effdct on level of Effort and Policy Matters

" Hov is level of effort determined and by whom, What are
procedures for Implemsnting and how are conflicts disposed of.

Co Mﬂ.. of Budpetary and Fiseal Controls

Diacnasinn of AEC and DOD budget preparations amd mla of
Bureau of Budget in establishing budget 19'#9159 ;

=

VI, Organizationsl Aspacta

4@ Role of AEC

B. QRele of MIC

To uhat extent is its current opsration in accordance
with its original purpose, What role does it play in
recommanding policy?
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Role of DOD
dle of State Ds nt

Revieu of its functions of formlating policy and
nogotiating agreements for cooporation in military
atorde energy matters,

Role of JCAE

Joint AEC-DOD Organizations
for Projects

Discussion of Aireraft Reactors Branch, Army
Reactora Branch, Naval Reactors Branch as two-hat
organizations. Review of Joint Mambar Groups and
Boards, such as Joint Atomic Energy Information
Gmp fJAEIG)n
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integrel weapon, csaning t.hat the mciea: a.nd nun-rmclear cnmponanta cannot

ba peparated. Thna ‘the ue&pon, innluding tha nuclear componant- would be
physically mounted ,c_m UK, planeg._. After a dec.laration of Haximm Haadineaa
(Air Defenso Raa.ﬁinaaal} by [LL.: authorities, confirmad by CINCEUR or highﬂ
outhority, the aircraft could take off. After a target had been 1dentifiod
as hostile urder ngroed Rules ui'l Intar;c-eption'nnd Engagement at least as +

-
&,

rostrictive as these -applying to U.S.forces defending Horth Amorica, and
confirmation of this hostile identification by U.S. CINCEIR or one of his

~ chief subordinatos, the weapon could be expended. If the planes returned to

the gz-ound ui}hnut axpanding the weapons, "mmtn&yf-' of the ueapons would revert
to the UoS. ° '

DOD and State Department Legal Arguments,

The DOD and State Dopartment legal memorenda argue in the alternative
that (1) no Stransfer® (as prohibited by Section 92} would take place; and
(2) if a transfer is mn‘bampl&taé, it cen be legally sustained under the
l;‘reﬂidant‘ﬂ Constitutional powers as Cormander-in-Chief. Thus the mamorandum
by the DD General Counsel (furnished the Joint Committee by letter dated
Decezber 2, 1959) concluded: |
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®Consequently, although in my opinlon thore would bs

po tranafer of muclear weapons involved in the proposed
arrangemonts with the United Kingdom if it vere nover-
theless concluded that such & transfer had taken placa,
that transfer would take place only in the face of
hostilities, under the undoubted Constitutional authority
of the President to effectuate the intent of Congress in
passing the Atomic Energy Act and In agreeing to Agreements
for Cooperation entered into under that Act.®

Relevant Provisions of the Atomic Energy Act.

Section 92 of the Atomic Energy Act of 1954, es amended in 1958,

provides as follows:
-' nTt ‘gshall be unlawful, except as provided in Section 91,
for any person to transfer or receive in interstate or

foreign commerce, manufacture, produce, itransfer, acquire,
possess, import, or export any atomic weaponso®

Section 91 authorizes transfer after certain findings by the FPresideat; and
gubject to Gangreeﬁinnal revieu, of the material components of a "do-it-yourself
kit?, including special nuclear material, but Section 91 does mot authorize

transfer of febricated muclear components of veapons, |

Subsection 123d. added in 1958, provides for Congreseionsl roview of
pfupcméd mﬂitaﬁ'ﬂgreamants for Cooperation, and provides that mno q.mh agreement
ﬂi:"nll bacoms eﬁ:ect-he "4{f during such sixty-day period the Gdﬁgrass passes é d
{;onnu:rent Resolution at:ating in substance that it does not favor ths proposed
ﬂg;aamant for Cooperation...® |
Subsection 1llq. of {.ha Act in defining Pperson” (as used in Sectlon 92 above

ard elsewhere), states that the tern "pérson” means: .

*

SECRET
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PAny individual, corporation...any foreipn government

or nation of sny politicel eubdivision or any such
governmant or nation, or other entity,.."

Misning Facta,

The DUD has not yet provided all facts on the erucial question of

how U,5. "custody" will allegedly be maintained after the weapons are mounted
on UK. planes, The DUD states: | v

"The detailed procedures for maintaining custody of the

weapons then they are mounted on U.K. aircraft on the

ground have pot been prescribed and thias will be a

matter to be resolved by the U.S. Adlr Force in collabora-

tlon with the Royal Air Force with subsequent approval by

the Scuretary of Defenseco.™ ,

LEGAL ANALYSIS

Moaning of "Tranafer?,

The first DOD and State Department legal argument is that t.he contemplated
acts do not constituts a "transfer". The word "transfer", as defined in the
| dictionary, and as used In other statutes and legal situations connotates a
physical moving from one place to another, accompanied by & taking over of
fpogsession™ or "comtrol®, _J_-/
‘ In the instant case, the weapons would be p!:wﬁically moved from their
- present place of storage in U.S. iglnas- and mounted on U.K. planes and
1/ Bleck?s Law Dictionary defines the word "transfer" as follows:
"Transfer": To ecnvey or remove from one place, person, etc.
to another, pass or hand over from one to another; spscifically

to taka over ths pogsession or control of...
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subsequently, under certain conditions, the plane might ﬁkﬂ off. In each casa,
there would be such a removal from U.S. forces, and such a dilution of U.S.
"possegsion” and "control® that it might well be argued that a "transfer®
occurs, either when mounted on the plane or at the tims of take-off.
The Suprems Court has sald in a tax case that:
“The essence of a "tranafer’ as respects taxation is
the passege of control over the econmomic benefits of
property rather than any technical changes in title."

Sanford?s Estate v, Commissioner of Internal Revenue,
€0 s, Ct, 51, 55, 303 U.S. 39, B4 L, Ed. 20,

In thic case, where the military benefits are to be considered rather
than the economic benefits, it might well be argued that a "transfer™ had occurred.

Tn any case, the meaning of the word "transfer" is not uithout legis-
lative history as used in Section 92, During the 1958 hearings, in enplaining
that the U.S. would not transfer, DOD, AEC and State Department witnesses stated
repeatedly that w:ﬁaulﬂ not "deliver", "furnish", "provide", or "make &vnila.bl;a“
weapons but that ua would "hold® them in our "possession”. 2/
Constitutional Qt_:lﬂﬂ'biﬁﬂ.ﬂo‘ |

The President's Constitutional powers, as against those of the Congress,

have been a matter of gél.ve and take over the years. The President is the -
nCommander—in-Chief™ and the AChief Executive" but the Congress, as well as the

2/ See testimony during hearings in 1958 on "Amending the Atomie Energy Act
of 1954 - Exchange of Military Information and Materials With Allies®,
including the following: AEC Chairman Strauss at page 33; General Starbird
at pages 34 and 35; DOD Under Secretary Quarles at page 101; General Loper
at pages 103 and 190, AEC Comrissioner Vance at page 249; and Sacratary Dulles
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Preaident, "1s trustee of the national Halfﬂr:au" 3/

The Congress has Constitutionel responsibilities also: fto raise and
support ermies”, "to provide and maintain & Navy", and to raise monies and
appropr.iutions- for military ﬁﬁrpuﬂaso

In the ma-t. recent test of tﬁe respoctive Constitutional powers of the:
Zresident and ths Gnngréss,_ Mr, Justice Jackson, a former Attorney General,
atated that the Presidential powers "are not fixed but fluctuats depending upon
their disjunction or conjunction with those of Congress," 4y

"He went on to reason that when the Heaiden‘l.:- takes measures not compatible .
with the expressed or implied will of Congress, his power "is at its lowest ebba"j/
| In the instant case, Congress, while mntimiiﬁg the ban on "ftransfer® ‘of
mmplgted weapons, by wvirtue of the 1958 amendments ﬁravided a procedure for
atonic weapons sharing with Great Britain. Congress made it possible for Great
Britain to equip its interceptor aircraft, as well ag other defense components,
by manufacturing ié.a own atomic weapons with the aid of a "do-it-yourgelf kit"
furnished by the U.S.

However, it is proposed in this case mot to follow the msthod authorized
by the Congress in considering this subject in 1958, But, the Suprems Court had
L Congress has laid down specific procedures to deal with the type
of criais mnfmﬁﬁng the President; he must follow those procedures in masting

3/ Mr. Justice Douglas in Youngstoun Sheet and Tubs Co, v. Sauyer,
3’-‘;3 quo 5?93 629“!

4/ Youngstoun Sheet and Tube Co, v, Sauyer, 343 U.S, 579, 6325,

5/ Sams, at page 638.

NND 882003 - JO6




tho erisise.o®

Admittedly, the instant case is different from that of the Youngetown
Company case but the joiit responsibility of therPresident end tho Congresa in
forelgn affairs has beey recognized by all Constitutional suthorities, For
example, Professor Corwin in his treatise, "The President, Office and Powors®,
(1957), wrote as follows:

9Put whatever emphasis be given the President’s role as “sole organ

of foreign relations? and the initiastive thereby conferred on him

in this f1eld; the fact remsins that no presidentielly derised
diplomatic policy can long survive without the support of Congress,
the body to which belongs the power to lay and collect taxes for

the common defense, to regulate foreign commerce, to create armies
and meintain navies, to pledge the credit of the United States, to
declare war, to define offenses against the law of nations ind to
make %all laws which shall be necessary and proper? for carrylng

into execution not only its own powers, but all the povers ‘ol the
government of the United States and of any department or officer
thereof.’ Hence the only question that can arise concerns the
character the relationship with Congress thus imposed on the President
by the Constitution shell assume uat the President’s hands. Siell it
be the relationship of cooperation between constitutionally equal
partnera, or shall it l¢ the relationship of principal end insirument;
a relationbhip resting on jointly held convictions as to what the
interests.of the United States require, or on_the cslculation that

vwhen Congress is presented with a sufficien rative fait sccompli
1t can be counted on to come to heel?" (Emphasis gadﬁad}

Statements by Membars of the Joint Committee.

In any event, regardless of the legal a.nd Constitutional argumsnta, members
of the Joint Cormittes on Atomic Energy.made important statements on the floors
of ‘hh.a House and Senate uhen this subject was considered in 1958,

For example, Congressman Eolifield stated in the House:

"The transfer of atomic hydrogen weapon material or atomic hydrogen
veapon inforrmation is too important a matter to rest in the hands of
any one man regardless of who that man is, whether he be a Democrat
or a Republican, and even though he may have the best intention in
the world. This is so important that the Comngruss itself should work
ite will upon this particular matter.
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Nou, wa bave retained safeguards throughout this bill setting up.

gtandards of procedure and criteria through uhich the executiva

branch skall go in approaching a nation such a propoaal to transfor

all or part of tho materials that are involved horg. But, in -addition

to theaze safeguards that are uritten throughout tho bill, there is tho

overriding safoguard of f£inal decision by action of the Congresa."
(Congressional Record of June 19, 1958)
Congressman Hesmsr also stated in response to a question from Mra, Clurch:

aMrg, Church, Then, if I understand correctly, if the gentleman

will yisld further, no finished weapons arc to be furnishsd under

thess agrecmonts,” )

AMr, Bocrer, No finished weapons ﬂhatamwrg“

(Congressional Record of June 19, 1958)

Similar statement were mads by other members of the Joint Commlttee to
the effect that the Congress would have a voice and respoasibility In the gharing
of atomic ueapons with other nationse
Conclusions.

This mm:;anﬂum hes discussed occms of the major legel and Cwnstitutional
' questions presented by the proposed arrangements. Although it is no: an open and
shut case either way, it is safe to oay, especially upon revieu of the legislative
history, that substantial legal questions are prosented, and that good legal
arguments ars available that the proposed acts may constitute a "transfir” or
spossesaion® by the U.K. of U.S. atonic weapons, as prohibited by Section 92 of
the Atomic Energy Act, As for the Constitutional aspects, the Suprema Court has
stated that It.ha Pregident?s Constitutional powers must be welghed againsl those
of tho Congress, and that when the Congress has acted carefully in a field, the

President’s “inherent” Constitutlopal powers are correspondingly limited. In

g s o S
L
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this case, the speciel war powers of the President wnruld not becuma operable until
the outbresk of "hostilities', The arming of the ILE.-,\ plnnﬁa would take placa during
peacotims when ‘fha President would be bound by the ﬂtatutary prnhibit.fmnﬂn :

In any event, regardless of the legal and Constitutlonal problems posed,
statements were made by mesmbers of the Joint Committee duridng flcor debate to the
offect that atomlc weapons cooperation with other nations would be subject to review
by the entire Congress. “

Alternatives to the proposed arrangemsnts might include:

(a) Proceeding under ths 1958 amendments 'whereby the U.k. gould manufacture

the GENIE under & "do-it-yourself kit! wIth the necessury information

and materisls furnished by the U.S.;

(b) Consideration of a Congressionsl -resolution authorizing the proposed
cooperation (as in the Formosa Straits and Near East resolutlons);

(c) Consideration of an amendment to the Atomic Emergy Act authorizing
th’s type of cooperation under conditions 'daemad appropriate by the

Gongraﬂa;‘ or

(&) Some alternative military solution, such as stationing of 'I;I.S.
fighters (as well as bombers) in 'the U.K. rather than arming U.K.

fighters with U.S. atomic weapons,

—or

Ml s e
|
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JOINT COMMITTEE ON ATOMIG ENERGY
INTEROFFIGE MEMORANDUM LOTT

June 15, 1960

TO: Hon. Clinton P, .ﬂn&ernnn, Chairman
: Hon., Chet Holifield, Chairman, Sub-
committee on Legislation

FROM: James T. Ramey, Executive Director |

SUBJECT: PROPOSED AMENDMENT TO SECTION 92 OF THE
ATOMIC ENERGY ACT

E-f R R T Tl - R R R T TR TR NSRS EC R YO R RSP RN R TR T R LR R R R R

Set forth below for your review is a draft of a proposed amendment to
Section 92 of the Atomic Energy Act to clarify the present confused situation with
respect to the custody and transfer of atordic weapons vis a vio foreign nations
and organizations,

This proposed amendment would restate the Joint Committee’s inter-
pretation of Section 92 that United States personnel must maintain cole and ex-
clusive poscension of atomic weapons in peacetime, subject to two provisos. The
firot would permit joint possession of weapons by United States personnel and

. perconnel of the armed forces of the United Kingdom, or of the armed forces of

NATO. The second provinso would provide that after war or hootilities, or after
declaration by the Pregident that hostilities appear imminent and a national
emergency ex.intn, the President may authorize the transfer of weapons to a
nation or regional 'defense or ganization cuopernting under oubsection 144 b,

The proposed amendmert would read as follows:

"Section 92 of the Atomic Energy Act of 1954, as amended,
is amended by inserting after the firot oentence thereof, the
following:

"Any atomic weapon situated outside the United States shall

be maintained in the sole and exclusive poosession of the United
Stateo peroonnel: Provided, however, That the President may
authorize joint poasession by United States personnel and perconnel
of the armed forces of the United Kingdom of Great Britain and
Northern Ireland or joint poscession by United Statea personnel and
multinational personnel of the armed forces of the Nozth Atlantic
Treaty Organization provided any such cooperation ic undertaken
pursuant to an agreement under subsection 123 d.: And provided

: further, That after outbreak of war or hostilities, or after public
declaration by the President that hostilities appear imminent and
a national emergency exists, the Prepident may authorize the
tranafer of an atomic weapon to another nation or regional defense
organization cooperating with the United States under subsection 144 b, "

¥ € & & 8 & %
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Merno

June 15, 1960

The follewing io o brief czplnnatiﬁn of tho omendment:

1, The firut centence io a roctatement of the Joint Committee’s
interpretation of tho law oo it now otands; §.e,, that the United Stateo must
maintain gole and exclusive custody of weapono during peacetime,

Ao you know, the Departments of Defence and State do not consider
the present law to restrict U,S, nuclear weapong to the oole pososusion of U,S, -
personnel, The Executive Branch interpreto the law to reostxict nuclear weapono to -
the "custody' of UsS. pergonnel but does not interpret "cuotody" to be cynonymous
with posoecoion, Hence, nccording to tho Executive Branch, arrangements whereby
nuclear weapoan and warheads might be affixed to weapons oystems operated by
other nations are not prohibited by Section 92.of the Atomic Energy Act of 1954, if
the U.S. retaing come cortrol over the firing of tho weapon. The U.K. 2-key
arrangement, which wao described in the February 29, 1960 fosuo of U,S., News
and World Report, ic an examplo.ef this concept. You are familiny also with
another concept which General Loper first brought to the attention of Congresomsn
Hosmer and Van Zandt in Movember 1959, and which has beea the cubject of con-
ferenceo between membero of tho JCAE gnd Chairman McCone of the AEC,

_-& ohould bo noted that the United States hno proposed to extend ito
"joint custody™ agrangements to other countries bosides the U.K.; i;e.,

1.5()d) Nresj 20T Poositly others. :

‘Attached for ready reference io a copy of the Joint Committec letter
of May 16, 1960 to the Secretary of State calling attention to problemo raised by the
Yfictional" custody crrangements, oo

2. The first proviso contained in the suggested amendment would
permit the Preocident to authorize joint possessim of atomic weapons with
Tepreoentatives of the armed fozcoo of the UK, or NATO, provided that the
propoced cooperation had been submitted to Congress by an agreement for coopera~
tion or amendment under the oixty day '"veto" provicion of section 123 d, Thio, in
cffect, would permit o 2-key type arrangement with the UK. or with NATO but not
with an individual country in Continental Europe or Aoia in which the miscile might
be located. For axample, it hao been publicly otated that the United States io
placing Jupiter IRBM miooiles in Turkey and Italy to be operated by the host nation.
Thic io similar ta the Thor IRBM's in Groat Britein, The suggestod amendment
would in practice require that if and when the warheads are affixed to the missile in
peacetime, the 2-key arrangement would involve U,S. and multinatjonal NATO
peroonnel rather than U.5. and Continental host country persoanel.

% | NND 882003 -~ H/




SE!LJU‘“' ]y
‘E:@ru‘l%’tf
Memo ' -3- .. | June 15, 1960

_ It io believed thin arrangement would give greater protection |
against unauthorized firing of the weapon, particularly in the event of an

overthrow or change of government in the hoat country, It likewise would

reflect U,S. oupport of NATO as o cohesive organization rather than a group

of independent uncoordinated nationg, '

Before such cooperation could take place, a proposed agreement
or amendment must be submitted to Congreos for 60 days and be subject to a
Concurrent Resolution of disapproval under subsection 123 d,

3. The second proviso authorizes transfer of weapons in the event
of war or hostilitieo to an ally or regional defense organization, This provision
is consistent with the Joint Committee’s interpretation of the law as amended
in 1958; i.e., that the President in wartime can transfer weapons to allies and
NATC, '

4. The second part of the sccond provise would authorize the President
to transfer atomic weapons in peacetimo after the President has publicly dec’ared
that hostilities appear imminent and a national emergency exiato, It will be noted
that this would restrict the President to a greater degree than the proposed arrange-
ment with the U,X, which gave the Joint Committes co much concern last fall and
winter. However, it does permit the President to act in peacetime after he declares
an actual national emergency.

R - - - - - -

In conclusion, it is believed that the above proposed amendment would
make a real contribution in clarifying the current confusion on the custody, possession
and transfer of atomic weapons. It would prohibit joint possession arrangemerts with
individual countries which could lead to 'accidental' wars. But it would positively
authorire joint custody arrangements with t'ie U, K, and with NATO, with the under=
‘standing that the personnel reosponsible for guarding and controlling the weapons in
Continental Europe and the Near East would be multinational. This would lessen the
chances for "trigger happy' militarists from a host country to take over misoile
basen and start a war,

It would also provide flexibility for transfers in case of national
emergency.
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? TR CONGRESS OF THE UNITED STATES . S‘E%ﬁH
8 .7 JOINT COMMITTEE ON ATOMIC ENERGY -

1

Maf 16 1960

Dc:n:' Mr, Se*rﬂa.ry' '_

e

P

E' . The Jmlﬂ Committes io in rﬁccipt uf a cr:ppv of the USSR Magrch 3, 1960 aiﬂe-mcmnirg
{  on th> cubjeck of guarantecs and oofeguard controlo of ficeionable material which also
eontatnod referencec to the American preso allegedly reporting that the United Stateq
favors making avallsble nuclear weepons manufacturing information to ito allies,.

In view of recant discuseions bstween the Jeind Cammittee and repreceniatives of the
Stats Departmen?, Departmont of Defense, and the Atomic Energy Commmiorpien ac to
- the nyczadivy controlo Tequired by the United States of nuclear warbeads, Iwas very
" ;iuzh intepested in the March 26, United Sistea seply, 1 pnrticular,'ly nut:d the fol-
lewing sentence from Paragraph 7 of the peply: .

"The Governmenf' of the USSR in aloo no douht aware of mn
o .- ectablishmen2 of o NATO atomic stackpile system, an easoential
- element of which, it should be ampkasized, i{s that custody of
stomic warheads remains exclusively with the United States in
accordance with provisicns of United Stateo domeotic law. "

I note that the State: Depm:tmeni truo agreeo with many of ue on the Joint Committee

- that the Atomic Energy Act of 1954, os amended, requirec that until hoatilities,

United States nuclear weapons' components muot remain e.xcluanmly within the o1 stody
©r poosesaion of our fr:mces. . :

-

" Acg indicated in cur correcpondence, kearings, flocr statements and informal discussicne
with reoreseatativer of the Executive branck, many of us on the Joint.Committee are con-
caraed that varicos "fictione'" bave been develeped cnafurnlng existing and proposed
U. %, sxrangemente with foreign countries whizk ip. fact dc not congtitute exclugive
custedy or poscension of nuclear weapons or watheads by the U, 5, forceo in periods

[ ohort of hoptilities. Thie nat only applies sa the arrangement with the U,Ks which was
the priacipal eubject of our correcpoandence 2nd hearing oz February Z, 1960, it would
npply to certain “exceptions™ to the hormal arzangernents for tke custody of "Honeot Joha™'
and 2imilsr type of shoxt range misaﬂan by Usﬂ., forcee in NATO,

The fictions tex 11£Q_Hi_mLﬂﬁ.i.¢:LtLg_facte ai’ the rrangements with lhe UK, for the’

%Thur miasile & to the Jupiter miseile, The Thor micoile
argaungrment W thwplacing cf warheads on the U¥.owned miceiles
ond the 2 ht.f cancept kas received congiderabie publicity, The February 29, 1960
icrue of Wy, News and World Report, pages 50:51, for example, carries photographs
of 2 imnt US-UX Thor IRBM cperations site in Feltwell, Englaod, and describes the.
_m&-‘i‘.hmf of apar :ttmn.,._ .

e ~{t 1¢ Aiycult e uncerﬁt:nd Eow a nuclear warkead attacked to and madse - a“t of a weapouns'
eyctesa {magéile or atberwise) under operational control of ancthar nation cao be canpidrred

2 | %%%H NND 882003 -8
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