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SUBJECT: Protocols | and-ﬁl - Humanitarian Law during Armed Conflict
. |

|
The extens:ive DOD Working Group revnew on Protocols | and 11 relating
to the reaifirmation and development: ‘of humanitarian law applicable
in armed conflncts has been completed. Copies of the analyses have
been provided®to the Jaunt Chiefs . of Staff representatnve on the work-
ing group. -

Attached is a State Department draft Circular 175 on the U.S. position-
on signing the protocols. It is requested that the Joint Chiefs of
Staff review and provide their views on the analyses and circular.
Specifically, | would ask that you address the following:

‘1. Are there any objections, from a military standpoint, to
s United States becoming a party to these Protocois? '

-2, 1f so, what should be |ntluded in the U.S. statement upon
_signing? |s the State Department approach, as outlined in the draft
“ circular, satlsfactory in this respect?

3. And, what anterpretatlons, understandings, or reservatlons
: should be proposed during the ratification process? ~

The Swiss government plans a slgnlng cermony for 12 December 1977,

in Geneva. If we agree to the U.S. .signature on the Protocols, it
would be advantageous if we could be prepared to do so on that date
i, therefore, request that you provide us with the views of the Joant
Chcefs of Staff by close of business on 2 December

U)m fﬁm%e_,

: Viaiter Slocombs
Attachment 1 ' - principal D= 1:"'/ tssictans Sccretary

a/S D-l-l‘-.,
o lntemu‘twnal Security Affairs

% Attached



TO: . The_Secretary Aadf’p%/
FROM: L - Herbert J. Hansell _' Afjr:f,
SbBJECT: Circular 175: Request for Authorization ’

to Sign Two Protocols to the Geneva Conventions
of 1949 for the*ProtectiQn.of Victims of War

iSSUE FOR DECISIDN

In accordance w1th Department Clrcular 175,
'authorlzatlon is requesteg to sign the two Protocols
which have recently beenvnegotiated to the Geneva
Conventions of 1949 for‘tﬁe protection of victims'bf
war. It is also requested that you sign the Full
Power at Tab A to permit Ambassadors Vandenheuval

l
and Aldrlch to- 51gn the Pyotocols bn behalf of the

Unlted States.

HISTORY OF NEGOTIATIONS

.The Swiss Government, ds depositary'cf_the 1949
Géneva Coﬁvénfions, convened in 1974 a diélomatic
»coﬁfereﬁce to consider fwo draft protocols to the
Conyentions which'had:been prepared by theAInter—A
national Committee of the Red Cross. .Tpe Conférence
held fcur ahnual séssions and ccncludcdiin Jﬁhe_1977,
with the adoption of ‘the texts of the two Protocols.
The Final.Act of the Conference and.the texts‘of‘the
Protocqls are at Tab B. The Protocols will be openéd_

-

for signature on December 12, 1977.
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'DESCRIPTION OF THE PROTOCOLS

The}protocols,makeAa%gnificant ad&ances<in the
protections_accorded by international law to the
Victims of armed'conflictSQ Protocol I, dealing with
international armed conflicts, corrects a 5umber of
deficieneies'in the 1949 Cohventions, for example, by
providing a cohsiderable iqpunity from attack to
medical airéfaft, by imprqving the procedures fer
the appointment of protecting ﬁoweis to oversee the
implemeatation of the law,}%nd by requiring accounting
for}persons missing in actﬁgn and the return of‘the
remains. of the dead. ’Prot:tol II,"dealing with-ﬁon—
hlnternatlonal armed conflljts, expands dramatlcally
the law anpllcable to civil wars, whlch at present is
found largely in one artlcle“(Artlcle_B,'common to the
four Geneva Conventions of11949}. Protqcol‘II is -
concerned almost exclueively with the protection of
basic human rights, both of combatants and non-
coﬁbatants.

‘Perhaps as important as their positive contributions
to the development of the law is the fact that the

CA Oy op.
Protocols do not contain any provisions that ‘ShEeald’

PTH APPROPR/ATE L/DPIREy g D/ oS »
‘ '4De agacceptable to the United States. Con31der1ng the

relatlvelv recent experience of the Vietnam War and

-

the opportunlty for propaganda offered by the negotia-

tlon of the Protocols, it is a cause for cons1derable
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:satisfaction thatdthe international conferencevsysteﬁ
vwas able to prodUCe such.a responsible'resuit.
Slgnlflcantly, the only artlcle that seems polltlcally
charged Article 1 of the first Protocol which defines
international armed conflicts to include wars of
national liberation, was one of the very.few articles
adopted at the flrst sesShon of the Conference in 1974.
In subsequent sessions the Conference -found itself more
absorbed in its humanltar?an tasks and less tenpted by
the prospect of propagandh. Moreover, the extreme
'language of Artlcle 1, Wthh derlnes wars of natlonal
liberation in terms of " ylen occupatlon", colonlal

i .
domlnatlon", and "racist reglmes“,‘ls expllcable, not
primarily as a. propaganda exer01se, but rather as an
effort by the deVeloping'countr4es to ensure that'this
provision has no appllcatlon out51de of the present
armed confllcts by various 11beratlon movements in-

Southern Africa and by the PLO in the Mlddle East.

RESERVATIONS AND UNDERSTANDINGS

‘Although the United States does not need to mahe |
a.final decision concerning any reservations'or under-
standings until the time for ratification, it would be
appropriate and probably desirable to.state formally
at the-time of'signature any reservatiOns or under--

standings which we are reasonably certain will be
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requlred. We have 1dent1f1ed only two understa dlngs
that we should state at the time of signature w1th
respect to Protocol I and only one Wlth respect to
Protocol II. These statements are at Tab C.

The most important statement of understandlng,
that exceptlng nuclear weapons from the new rules
established by the Protocoi is arguably unnecessary,
as it states a p051t10n taken throughout the Conference

by the representatlves of the Unlted States, the United

srll  op/te .
'Kingdom, and France and na%—contradlcted by any repre-
. (tvera i 4
sentativeg. n view of th 1mnortance of clarlty on

‘thlS questlon, however, ang partlcularly in the light -
of Artlcles 35 and 55 which prohibit means of warfare
‘llkely to cause W1despread, lonc—term and severe damage
to the national environment, it seems desirable to »
make this understanding for the record at the‘time of
sidnature.' . |

| ‘ The understanding concerning the term fdeployment“
in-Article'44 is necessitated by the facts that the
term iS'of critical importance for the protection of
the civilian populatlon, and its meanlnq.was.disputed
at the time the article was adopted. We must 1n31st
that a guerllla who takes advantage of his enemy by
'pretendlng to be an unarmed c1v111an whlle moving
toward the position from which he is to attack forfeits

his status as a 1egitimate'combatant and prisoner of
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_war and may be tried and punished for any offenoes he -
ngs.commltted. Although most representatlves wno
spoke to this question agreed with us, a few inter-
preted the-term ﬁdeployment" so as to require the
guerilla to distinguish himself from the civilian
populetion.only juet before he begins his attack. In
view of this division of}epinion, our understanding
 ghould be clearly and formally stated.
The‘understanding concerning'Protocol II (to
interpret certain terms as they are defined in Protocel
I) is technlcal and results merely from the deletion of

l
a definitive artlcle when Protocol* II was compressed

at”the-end of the Conference.

The Department of Defense concurs in these.
understandings-but also‘recommeﬂds.that consideration
be glven to one reservation to.the flrst Protocol.
ThlS proposed reservatlon,.the text of Whlch is at
Tab D, would preserve the right of reprlsal agalnst
an enemy's civilian populatlon in tne event of system-
_atic and massive attacks against our_c1ylllan popula-
tion in vioclation of Article Si of the first Protocol.
That article prohibits ali attacks directed agaiﬁst
the civilian population, expressly including attacks by
way of. reprisal. The Department of Defense believes

-

that this prohlbltlon is unrealistic and wlll not be
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respected'in practice.' The State Departmont and the
Arms Control and Dlsarnament Agency agree wlth that
conc1u51on, but believe that a reservation by the

' | .
United States on the pointhis neither necessary nor
desirable. State and ACDA believe that such a'reserva;
tion would be misconstruediand misunderstood as a
statement of intention to ?ttack c1v111an populatlons'

i

and to justify such attacks as "reprlsals" Certainly
it is true that those who have in the past v1olated the
laws of war have often trled to justlfy their actions
as_legltlmatelreprlsals. The Protocol goes too farA
in an effort to-remove that justification, but that
excess does not compel us to make a reservation. In
view of our understanding concerning nuclear weapons,.
it would be. particularly difficult to explain why we,
of aliunations,.feund this reservatien necessary. In -
any event, since we should linit. our reservatipns and
understandings at'the time of signature to thoseA
alnost.certain to be required, we can reconsider this
question at any tlme prlor to ratlflcatlon should it

seem adv1sable to do so.

CONGRESSIONAL CONSULTATIONS .

Interested members bf-Congress have participated

as advisors to the United States Deiegation to the

Geneva Conference and have been kept informed of the
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_progress of negotiations, but theire have been no formal
hearings or consultations with the Congress. Prior to
signature, we 1ntend_to_pffer briefings to the members
and staff of the Senate Foreign Relations Committee.

We anticipate no sighificant Congressional objection
to the two Protocols.

ALLIED COVSULTATIONS F

Consultatlon with our NATO allies has; of course,
occurred throughout theinegotiations. A NATO Military
Committee Study has recéhtly been completed which finds
the Protocol acceptable fron the military standPOint,

but stresses the needs

ga) for all-of the allies to be
bound by the same rules, (b) for the rules not to

af ect the use of nuclear weapons,. and (c) for-certain
ambiguous articles to- be 1nterpret°d uniformly bv all.
allles in ways we stated for the record dtring the
clos1ng ‘sessions of the Conference. Further allied

' consultations'will be held as approbriate to ensure a
coherent‘approach'to.both the timing of signature and-.
ratification and to the'substance and texts of'any ‘ﬂ
'reservations,‘understahdings, and interpretations.

RECOMMENDATIONS

l.b»That you approve signature of these two

Protocols on behalf of the United States

-~ .

Rpprove » - Disapprove
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2. That you sign the Full Powersat Tab A.

Attachments:

Tab A

Full Powers

_TabvB - Fihal Act and Protocols -

Tab C - Statemenfs of Understanding
. Tab D - Proposed Rese%vétion |
Tab E - Memorandum of Law
_ ? .
i
Drafied: 5 ' o %
L:GHAldrich:js 10/11/77§§ | B

Ext. 28460 - &

Concurrences:
L/T - Mr. Rovine '
PM -

H -~

10 -

. DOD -

ACDA -



Tab C
PROPOSED UNDERSTANDINGS

Ai Pfotocol i

1. It is the understandlng of the Unlted States
of Amerlca that the rules established by ‘this Protocol
- were not intended to have any effect on and do not
regulate_er prohibit the use of nuClear weapons.

2. It is the understanding of the United States
of Amerlca that the phrase "mllltary deployment pre-
cedlng the launchlng of an attach" in Artlcle 44
peragraph 3, means any movement towards a place from
which an attack is to be launched.

L)

B. Protocol II

It is the understandlng of the United States of
America that the terms used 1n Part III of this Protocol
.whlcﬁ are the same as the terms deflned in Artlcle I of
Proeocol I shall be. construed in the sama sense as
those definitions. . | | |

- [Alternatively]

It is the understanding of .the UnitedﬁStetes of
America that the terms defined in Article 8 of Protocol
I have the same meaning when they.are used in Part IIIt
_‘ef’Protocol II. |

-

L:GHAldrich:js  10/11/77
%x28460 | -



Tab D

o PROPOSED RESERVA?ION TO PROTOCOL I

Notw1thstand1ng the prov151ons of Artlcle 51,
paragraph 6, the United States of Amerlca reserves
the right, in the event of?massive'andzcontinUing
attacks directed against the civ;;ian popﬁlation)
to taka'reprisals against fhé civilian population .
of the Staté perpetrating éhese illegal attacks for

the sole purpose and only to the extent necessary to

bring the 1llegal attacks to an end.
' i

L:GHAldrich:js 10/11/77
%x28460 '



- Tab C
PROPOSED UNDERSTANDINGS

Ai 'Protocol I

- -

- 1. It is the understandino of the United States
of America that the-rules establishedhby.this ProtocoI
' were not intendeddto have any effect on and do not
regulatepor prohibit the use of nuClear weapons.

2. It is the understanding of the United States
of Amerlca that the phrase "military deployment pre-
cedlng the launching of an attach“ in Artlcle 4

Aﬁ

paragraph 3, means any movement towards a place from

"

Ji
which an attack 1s to be Eaunched.

i
}
i

B. Protocol II ° 1t

It is the understanding'of the United States of
America that the terms used in'Part III of this Protocol
rWhlcﬁ are the same as the terms deflned in Artlcle I of
Protocol I shall be construed in the same sense as
those deflnltlons;_ | A | |
| " [Alternatively] |

It is the nnderstanding of the UnitediStates of
America that the terms defined in Article 8 of Protocol
I have the.same meaning when they.are used in Part III~
‘of Protocol II. | d

L:GHAldrich:js  10/11/77
%x28460 | -



'MEMORANDUM OF LAW

,The-accompenying Circular,l?S memorandum requests
.authority‘te sién two Protoeols tpithe Geneva Convention
of 1949 for the'Pfotection of Victims of War. These Pro-
tocols will be treated as téeaties for the purposes of
U.s. domestic law;' They will be submitted to the Senate
for adv1ce and consent to the Unlted States ratlflcatlon.

The legal authorlty foé the U S. becomlng a party
to these Protocols is the treaty,power of the Constitu-
_tion (Article II,jsection'2¢ clause 2). |

We'do not believe that?either signature or ratifica-
tinn'Of the Protocols by the United States would require
en»environmental impact statement ae a “major fede*aliac—
klon 51gn1f1cantly affecting the qLallty of the human en-
v1ronnent“ within the meaning of the Natlonal Env1ronmen—b
tal Protectlon Act (NEPA) Any eﬁfect on the.env1ronment
wou;d be incidental and highly speeulative. War is, ef
course,_bad for the environment. To the extent that
these Protocels.mbderate'the use of arﬁed force in the in-
terests of‘hnmanity and, as .in Articies §5~and 55 of the
first Protocol, in the interest of the national environ-
ment, they tend to pretect the environmentf

An argnment conceinablyimight be_made that our pro-
posed statementrof understanding cbncerningvnuclear weapons
should require an environmental .impact statement but we
io not believe such an argument would be sound. The Pro—

tocol_was not intended to create new rules prohibiting or



restrlctlng the use of nuclear weapons, and a statement
formally recording that fact scarcely quallfles as a .major
federal action. Even if the Statement were not made at

the tlme of sxgnature or at the tlme of ratlflcatlon, the
Protocol would still not affect the use of nuclear veapons,

the purpose of the statement iis 31mply to remove any am-

[

blgulty and prevent future arguments.

On the basis of the foregozng, there is no legal

: L
objection to United States srgnature of the Protocols.

h

i
')
H

Y Y

George H. Aldrich
Deputy Assistant Legal
Adviser:

Cleared: L/T - Mr. Rovine

‘Drafted:F-L/OES:RJBettauer:mcp
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~ ADOPTED

BY
- THE DIPLOMATIC CONFERENCE’ON
-INTERNATIONAL HUMANITARIAN LAW
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PROTOCOL ADDITIONAL TO THE GENEVA CONVENTIONS OF 12 AUGUST

1949, AND

RELATING TO THE PROTECTION OF VICTIMS OF

INTERNATIONAL ARMED CONFLICTS (PROTOCOL I).

- T —-

1. TEXT OF ARTICLE AS ADOPTED

Preamble

1.1}

(2.]

The High Contractiyg Parties,

Proclaiming their earnest wish to see peace
prevail among peoples,

i
3

Recalling that every State has the duty,

in conformity with: the Charter of the United
Nations, to refraih in its international rela-
tions from the threat or use of force against the
sovereignty, territorial integrity or political

~independence of any State, or in any other manner in-

[3.]

(4.1

- inconsistent with the Charter of the United ¢ Ie

reinforce their application,

- consistent with the purposes of the United Nations,

. it .
Believing it necessary nevertheless to
reaffirm and develop the provisions ,
protecting the victims of armed conflicts
and to supplement measures intended to

'Expressing their conviction that nothing
~1n’ this Protocol or in the Geneva Conventions

of 12 August 1949 can be construed as
legitimatizing or authorizing any act of
aggression or any other use of force

- Nations,

(5.1
S ‘of 'the Geneva Conventions of 12 August 1949

Reaffirming further that the provisions

and of this Protocol must be fully applied
in all circumstances to all persons who

are protected by those instruments, without
any adverse distinction based on the nature

1. The bracketted numbers are not part of the text. They:éreg
the paragraph numbers referred to in the paragraph by paragraph

analysis,

infra.

I-Preamble-1 . -



or origin of the armed conflict or on the
.causes ‘espoused by or attributed to the
Partips to the coi. llct,

[él] fﬂave agreedrgn ;he follow1ngg__u

2. REFERENCES -
- R Protoco. I, Afticle 1, Pérégraph 2.
b. Prot9c01 I, Article 1, Paragraph 4.
'b. Protscol I, Article 36, Péragraph 3.
d. ﬁagué Convértion No. IV, Preambie;
e. United Naticns éharter, Article 2, Paragraph 4.
f;,.United,Nations Definition of.Aggréssion.
: g; Protocol II, Preamble.;, ~
3. 1hELATION TO U.S. POSITION

The Preamble is consistent with the U.S. position.

An important change in the United States position. for the
1977 Conference was that the last paragraph of the draft
ICRC Preamble (the:De Martens clause) had:-to be modified.
The reason for this was that the draft Preamble indicated
that in cases not covered by ‘conventional or customary
‘international-law, the civilian population and combatants
renained under tthe protection of the principles of humanity
and the dictates of the public conscience. It was the
.U.S. position that under-customary law, as reflected in
the Preamble to the Hague Convention, individuals do-not
remain directly,udder'the protection of factors such as
public opinion. The Hague Preamble refers to international .
law principles, as they result from principles of humanity
and the pyblic consciténce. It was also the U.S. position
that a De Martens clause was alsd superfluous, given the |
adoption of Article 1, paragraph 2, by -Committee I at the'
first session of the Confereﬂce. Thls was remedied by:
the deletion of the equivalent Preambl2 clausé by Committee
+I. In addition, it was the U.S. position that it would g

e highly desirable to contain a clause on non-
‘1sc_r1m1nat10n in the treatment of .iniividuals based on

the causes espoused by the ~arty to which they belong.
This was also eventually ag.eed to by Committee I.

»

I-Preamble-2 L



4. COMMENTS | | |
_.a. Background. The preamble was negotiated in an
informal working group consisting of delegates fromn
_Cowmitteec I and III. The preamble was .a provision under
the purview of Committee I, and was dealt with by Working
Group C (chaired by Justlcé Hussain of Pakistan).
Representatives from Alger;a, Yugoslavia, Vietnam, the
Soviet Union, Madagascar, France, the German Democratic
Republic, the Federal Repubilc of Germany, the United
Kingdom, and the United Sta;es, were in the informal worklng
group throughout 1its four or five sessions. Mexico
participated at the final meeting of the informal worklng
group. Syria was invited to participate at the firal’
meeting, but not attend. Algeria chaired the informal

working group.

, The preamble was negotiated within the framework that
both the Socialist bloc and the Western group desired a
specific- paragraph in the preamble. The Socialist bloc
desired a reference to the concept of aggression. The
Western group wanted a reference to the non- discriminatory
treatment of individuals based on charges that- the soldiers
involved or their State had committed "aggression.” It
was within this background that the preamble was negotiated.
The Soviet group had proposed, at the Second Session, a
new article to precede Article 33 (CDDH/III/284) that would
have accomplished their main goal (see Inclosure 1). 1In
addition, they introduced an amendment to the preamble

that would ‘'have mentioned the United Nations General
Assembly Definition of Aggression (Resolution 3314(XXIX)).
The Socialist countries made it very clear that they would
drop their precposal for an amendment to Article 33 if they
could achieve a reference to aggression in the preamble. ¢
This was presented as a request to mention the U.N.
Definition on Aggression. Despite the Socialist countries’
request, several countries, including many of the
nonaligned, felt that a preamble was not necessary. Given
this background, it was quite likely that a blocking third
could have been formed to defeat an attempt to have a
preamble that contained only a reference to aggression,
especially since Western countries suspected that such

a clause would be used to deny prisoner of war rights and
the full application of the law to those who were charged
with being aggressors. Consequently, the preamble was
negotiated in an environment in which it was clear that

a "package deal" had to be agreed to which would be

»

I-Preamble-3 ' .



acceptable to all of the delegations involved. The °
essential trade-off was that there would be a reference
to aggréssion and a reference to non-discriminatory
treatment~bdsed on -the -causes of the conflict.

The United States approached the preamble from the
perspective that 1t was an opportunity to correct some
of the deficiencies of Article 1, Paragraph 4, on wars
of national liberation. The Ynited States opposition to
that article had been largelyibased on the fact that it
permitted the inference that individuals fighting for a
just cause could be granted more protection than other
individuals, and the concomitant implication that those
flghtlng wars of national llbqratlon could apply the law
in a one-sided or dlscrlmlnat?ry manner. The preamble
was an avenue to dilute substgntially that implication.
The informal worklng groug was able to draft a preamble
. which was later presented to the full Committee Plenary.
However, an agreed text was a§r1ved at only minutes before
.’;he official Committee Plenary that was to discuss the
Preamble met, and no delay could be obtained. The clause
most insisted upon by the United States was objected to
by some Arab and African nations which had not been briefed
by Algeria and Madagascar on the acceptability of the
provision, and consequently the relevant language desired
by the United States was placed in brackets. The working
group met again and achieved a new agreement, which was
found acceptable in the plenary of Committee I, adopted
by consensus, and was later adopted by consensus in the
full Conference Plenary.

b. Paragraph—by—Parag:aph Analysis of the Preamble e

i Paragraphs 1 and 2. The first paragraph is ¢
essentially the ICRC text and was not objectionable. The
second paragraph 1is taken essentially from Article 2,
Paragraph 4, of the United Nations Charter. This was a
clause taken from the Socialist bloc amendment. The final
text- adopted is essentially that of the U.N. Charter, except
that the word "sovereignty" is used. The word sovereignty-
is also used in Article 1 of the definition of aggression
(see Inclosure 3). It was insisted upon by the Yugoslovia,
and the Socialist negotiators and the non- aligned agreed

0 it. The Western negotiators agreed to it, some

Jeluctantly (U.S. ), and others in the knowledge that its
omission or attemoting to delete it in the full plenary
would have invited a certain defeat. The second part of

' I-Preamble-4



' the phrase ("or in any other manner inconsistent with the
purposes of the United Nations"), which is a part of the
U.N. Charter, was not requested by the Socialist bloc.

It was -introduced in the Committee Plenary at the request
,of :Mexico, which did not understand why it was not included.
There was no objection to introducing the phrase.

During the negotiation on this paragraph, France
expressed strong concerns about it and previous versions.
The reason was their interpretation of the relation between
the U.N. Charter and international law. Although
difficulties were encountered and the French opposed the
paragraph, France did eventually join in the consensus.

" ii Paragraph ¥. The paragraph on reaffirming and
developing the provisions of the existing law was adopted
from the ICRC text, and is not objectionable. :

iii Paragraph 4. This was the one most insisted upon
by the Socialist bloc. Their original proposal (see
Inclosures 1 and 2) would have included a reference to
the United Nations definition of aggression, the inclusion
of which was objected to by most Western countries. This
objection was based, in part, on the unacceptability of
citing a United Nations resolution in the preamble to this
treaty, and secondly, on a basic discontént with the
definition itself. - The arquments put forth by the Socialist
and nonaligned delegates was that they could not explain ’
to their own people how the law of war relates to the law
on the initiation of force and aggression. o
There was concern among the Western delegates that
the Socialist countries were trying to find a mechanism

whereby a discriminatory treatment of their enemies could

be justified. This is reflected in their draft proposal

to amend Article: 33, which would have stated that no
discrimination could be applied to the "victims of the
conflict™, which indicated .a preference for stating that

the victims of aggression would get all of the benefits

of the law, while implying that those charged with
aggression could be denied the equal treatment of the laws.
The proposal actually adopted in the Preamble is essentially
the same as that drafted by the United States and the
Netherlands, ‘at previous sessions, and is reflected in

the 1976 and 1977 U.S. Position Paper. It also refliects

the lanquage desired by the Eastern bloc. It was a definite
pre-condition to Western agreement to the provision,
however, that it had to be counterbalanced by the following

I-Preamble-5



paragraph. The “substance of the paragraph is consistent
with the fundamental premises that the law of war itself
'is applicable.regardless of *he legitimacy of the initial
use of force and the fact thst one party or both 1is acting
1n v1oiat10n of the proh1b1t10n agalnst aggressive wars.

N fmmmm e f——

R Paragraph 5. This paragraph was insisted upon
the most by the United States.and the other Western™
countries. The original propqsal of the United States
and the Netherlands draft wasfas follows:

Reafflrming further that the rights and
duties of parties to a conflict under the

. present Protocol are equally valid for all
of them and that thehprov151ork of the Geneva
" Conventions of 1949 mnd of the present
Protocol m:ist be applled impartially to
all persons, without'any adverse distinction,
based on the causes Jéespoused by the parties

’ o to which they belong!or any political,

N _ idealogical, rac1alp1rellglous, or s1m11ar
criterion. ' .

~This clause was changed many times. The phrase reproduced
above was used as the negotiating text. Certain of the
clauses introduced in the final text were placed in for
specific purposes. The phrase "all persons who are
protected by those:instruments” was inserted for precision.
The original draft proposal would have covered all
individuals, regardless of the fact that the Protocol itself
might not have been applicable to the relevant situation.
This was objected to by the Socialist countries. It was
indicated privately that their main objection was that

this language could be construed as nullifying the Socialist
reservations to Article 85 of the Geneva Prisoners of War
Convention, since *he Socialist countries contended that
those convicted of war crimes were not entitled to the

full treatment of that Convention. Wwhen this was expressed
by one of the Socialist countries (Vietnam), the Western
countries ‘indicated that that position was inconsistent.
with the 1949 Convention law and the Protccol itself.
However, it was clear that only those who were protected

by the Conventions, by its express terms, were covered

.and, therefore, the phrase "who are protected by those
instruments® was inserted to specify further the precise

"arameters of the provision. It was also the stated Western

position that the Socialist posi:tion was inconsistent with*
the objects and purposes of the Conventions and the

I-Preamble-6
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Protocol, and that this was a matter that was clearly
covered by the substance of the law. - Only reservations
could be used:rto attemph toﬂ‘u%lify this concept, and. these
reservations would be invalia.®  All of the Western
;countries:thought the additional phrase was necessary for
clarity. = . S

The phrase "must be applied in all circumstances" was
also a compromiw.e phrase. The "all circumstances" language
‘was inserted at the request ff Ssyria. The final clause
of the last paragraph was th subject of great dispute.
“The original U.S. proposal, which contained certain
specified criteria, such as political and idealogical ones,
was thought to be unnecessary and quite lengthy, given
the fact that this?*}anguage was also rep-oduced in several
provisions of the 1v43 Conventions and indeed in the
Protocol, itself. It was determined that this was not
necessary, since the discrimination clauses were already
in the text of the Frotocol.}' What was truly desired was
‘the expression of the concept that an. accusation by one
belligerent that the other b&lligerent is engaging in
aggression cannot be used to justify the self-serving
exclusion of prisoner-of-war rights and other protections
of the law to the enemy. The final phrase used in‘the
provision consists of two different concepts. The preamble
stresses that there should be no adverge distinction based,
first, on the nature or origin of the armed conflict or,
secondly, on the ciiises espoused by, or attributed to the
parties to the conflict. The phrase "nature or origin®
of the conflict was a compromise for two different phrases.
The phrase originally suggested by the Western countries
was "legality og justifiability" of the use of force.
A compromise formula was adopted to use the word
"legitimacy" of the use of force. This was suggested by

. z ' .
2. It is noted that a Socialist bloc proposal to codify the
Socialist ,reservations to Article 85, GPW, and which would .have
excluded those convicted of war crimes from the full protection
of the Conventions and the Protocol (proposed new Article 78
bis), was withdrawn by its sponsors. This occurred after the.
preamble negotiations. . The Soviets we:-e aware that Western '
‘nations were quite prepared to speak against it, and that. the
Arab States were going to strongly oppose it on the basis that -
it was an amendment or curtailment pf Article 44 (Committee
fI1, Article 42). A Soviet attempt to send the proposal to

a working group was rejecteu at the Third Session.

I-Preamble-7
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. the representative of Madagascar. At the formal Working
Group level, however, this word received negative responses
from several celegation®, 'ir luding those of Iraq, Syria,
Oman, Kenya, and Mexico. It was put in brackets, and,

- thus, the small informal working group decided to 21nd
an acceptable alternative. The attempt to reach a further
consensus compromise consistefl of reconvening the small
group and inviting Syria and Mexico to participate. The
phrase "nature or origin", which had previously been
‘suggested by Vietnam, was adopted. The Pederal Republic
of Germariy and the United Kingdom were espec1a11y happy
with this phxase. It was their view that, given the legal
literature in Socialist counurles, this phrase meant exactly
the same thing that the Westefrn countries desired. Although
they interpreted th'e phrase as they thou: .nt Socialist
countries interpretes the phrase, the U. 5. representative
was not content with it, on the basis that it was not
enough. The U.S. delegation insisted on & phrase such
as "causes espoused by or attributed to"™ parties tc the

p conflict. This phrase was received negatively by the

":omallst group, and the Western. group supported it, but
felt that it was not necessary. The impasse was broken,
however, when Mexico lent its full support to the U.S.
proposal (which is found in the U.S. positién paper for
1977). Mexico insisted that it was absolutely 1ndlspensable
to have the phrase "attributed to" because, in many cases,
propaganda charges are made accusing the other belligerent
of being an aggressor. It was necessary  in that context
to ensure that frivolous or false charges could not be
used to deny combatants their protections. The non-Western
countries ended their objectlons after Mexico made 1ts
~strong statement._ ‘ : :

On balance, the prov;olon was stronger than the United
States originally hoped for. The Socialist countries and
other nations negociating the provision felt that it was
a sufficiently balanced preamble so that they would be

: able to justify it to their own constituents. Some negative

response was expressed privately by some delegates, who
indicated a preference for a better treatment for the ,
victims of aggression. However,. they 1nd1cated that such

a position would not be acceptable in publlc.ﬂ

L

‘i. MILITARY IMPLICATIONS : : _
L | This provision benefits military Wpeiations in that

it reaffims the basic princ’'ple that individuals. cannot
be denied their legal rights, including prisoner of war
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status, on the allegation that they are engaged in wars
of aggression or are committing war crimes. It is
particularly relevant to the behavior of captors or -
detaining powers who have pPrisoners of war or others in
their..custody. It stresses the fact that the laws of
war are applicable in a conflict regardiess of how the _
conflict originated and regardless of whether or not one
side claims that it is fighting a just war. It increases
the legal arguments that can be used to exert pressure
and to influence public Opiqion when a belligerent ,
systematically fails to implement the law. It does not
burden military operations in any manner.

6. RECOMMENDED U.S. ACTION .

' Y . .
None. The text is acceptablie to the United States, and
does not require any implementing legislation or further
action through other international organizations.

1 . » . L

-I-Preamble-S%



PART ITI - METHODS AND MEANS OF COMBAT -
' PRISONER-OF-WAi STATUS

T SECTION I - METHODS AND MEANS OF COMBAT

V X ARTICLp 170 BE INSLRTED BEFCRE ARTICLE 3% - ACJORESSION AND
NCN- DISCRIﬁI"ALOPY APPLICATION OF
) HUMANITARIAN LAW*
CDDH/¥11/284 ' : Algeria, Bangladesh, Bulgaria,
b April 1975 Byelorussian -oviet Socialist
,Orizinal: Znglish/ Republic, CZSPnOS‘OVc ia.
Russian T ‘Democratic Peonle's neoublwc of

Korea, Democratic Republic cf
Viet-dam, mgyot, German Democra’ L
Reoublic, Hunrary, Irac, «onfs.:.la,
Poland, Sudan, Ukrainian Soviatn
Socialist Repuwlic, Lnion of Sewvist
Socialist Reooo11cs; 3 '
Palestine Liberation oIrg

Insert a new art*cle before artlc e 33 WO rd'd
as follows.

"Tre High Contracting Partles recognlze the
1mpﬂ;tance of the definition of aggression as adooted
by the United Nations General Assembly at its twenty-
ninth session, which inter alia serves to sav~ the:
‘humanity from the norrors of the war and to strengunef -
‘the protection of the civilian population and” civitidn ¢
objects and affirm their convicticn tnat acceptance
of the rules of international hurmanitarian law set
forth in the Geneva Conventiorns and this Dro'fco
cannot be construed as justifying and legitimatl blng
in any way acts of aggression.

-~

bl

They agree that the protecvlons accoroeo oy the
Geneva Conventions on the protection of victims of
war of 1949 ané by this Protocol shall be etteﬂae‘
without any diseriminaticn to 2l victims of ti=
conflict without regard to the causes eSpcous ed hJ'rn,.
party to which. they oelong."

e .

* D"ov1srona1 title progosed by the Sccretaria

1 ”



Cistr. GIERLL

{
. X
CONFERENCE[NPLOM TIGUE CDDR/I. %37 1
SUR LA REAFFIRLIATION ET LE DEVELOFPENINT 21 Axril 1‘;‘7‘?
DU DRUIT INTERNAT INAL hUMAr.ITh (£ AFPLICAILE | )
'DIP{ OMATIC COI‘JIFERENCE . ' CCNFE?E.‘J‘Z!A DIFLOMATICA
.. fbe s esry TENT ' AFIRMACION Y TL Ce3ARRDLLO DEL
N THE REAFFIHMATION A%ND DEVELOPMENT. OF SOSRE LA REA 1
!N?’ERNAT{O.‘-‘AL HUMANITARIAN LAY/ APPLICABLE DER»ECHO IMTERNACIONAL HUMANITARIO APLICACLE

+ IN ARIAED CUNFLICTS : . EN LOS CCIIFLICTOS ARMADOS

MUMIOMATIYECKAS KOJGFPEHLUI - ¢ S ],‘ g LEﬁ 1§
BONPOCY O NOATREPHL ™ 1M 1T PAIDAUTIIN MIAHITHIPOTHOLD : (&Y JL»O .L;j

FYManuIZpitorT APARA, NPRMCHALMOTO £ OePliod

BOOE IKCMMNX hJt ﬂmmroa T : 5?""““' | "‘"‘J ‘J‘U

, <ty
W 3 B‘mul

BULGARIA, BYELORUSSIAY §.S.R., CUBA, CZECHOSLOVAXIA.
DENMOCRATIC PEOPLE'S DEPY RLIC OF XOPCA, GERVAY DE“0-
CRA.IC "EPUBLIC, HUNCATY iOWCOLIA, POLAKXD, SOCIALIST

REPUBLIC OF VI TNAM *UhuAI {IAM S.S.R., U.S.5.R.

e
kM

v

DRAFT ADDITIOIAL PROTOCOL I L

presrmare

Add as pararraph 2
Recallin~ that every State has the dut? to refrain in
1ts international relations from the threat or use of

force against the territorial 3 1nteﬁr1ty or pOlltlca¢
1ndenencewce of any State, :

-

X

- Ada as paragraph 4

Bearing in mind the fundarental irportance ol resoluticn
3314 (XMIY) on the cefinition of argression adopted by
the Unitec :fatidns Ceneral Asse"*ly, wish to reaffirm
their conviction that riothine in the Ceneva Conventlons
and tihis :Protocol may be construsd as Justifvine or.

. legitimizine acts of apcsression or other acts which are
" contrary to 1nternat10nal law,

3

-



696 " LEGAL REGULATION OF USE OF FORCE

Press Releasc USUN-32(74), Apr. 12, 1974; Dept. of State Bulletin, Vol. LXX,
No. 1819, May 6, 1974, pp. 495-501. The folluwing is the test of the draft defini-
tion adopted b)‘.the Special Comumittee:

The-General Azsambdly,

Basizg itscif, on the fact that oue of the fundamental purposes of the United
Nutions Iy to maintain international peace and securily and to take effc-tive
coilective measnres for the prevention and removal of threats to the poace,
and tor the suppression of ucts of aggression or ciher breaches of the peace,

Leealling that the Security Council, in aceordunce with Article 39 of the
Charter of the United Nations, sball determine the existence of any threat to
tiv. teace, breach of the peace or act of aggression and shall make recouimern-
daiiens, or decide what measures shall be taken in accordance with Artleles 41
and 42, to muintain or restore irfernational peace and seeurity,

Rccalling also the duty of stutes under the Charter to settle their interna-
tional disputes by peaceful menns in order not to endunger international peace,
security aud justice, .

Bearing in mind that nothing in this definitlon shall Le intecpreted as in any
way wifieting the scope of the provisions of the Charler with respect to the
functions and powers of the orguns of the United Nutions,

Cungidering also that since aguression i3 the most serions and dangernus
forn of the illegal de ot force, Leing fraught, in the cunditions created by the
existence of all types of weapons of 1wass destruction, with the possilie threat
of u world conflict and all its catastrophic consequeness, aggression should be
delined at the present stage, . .

Ieaffrming the duty of states not to use armed force to deprive penples of
their right to scli-determination, freedom and independence, or to disrupt
territorinl wto~—iry, .

Leogirming @lsn that the territory of a state shall not be violated by belng
the ehject. even teu:porarily, of military occuration or of other measures of
feree tugen by anc.lier state in coniravevtion of the Charter, and that it <hall
not be che object of acquisition Ly aaother state resulting from such mensures
or the threat thereof. :

. Reafirming eleo th» provisions of the Declaration on Principles of Intcrna-
tioaal Law eonceriing Friendly Relations and Cooperation ainonyg States in
accordanee with the Charter of the Unitad Nations, ) )

Conrinced that the andoption of a definition of arsression ought to-tavoe ‘the
effoct of deteri.ns a Iotential agure<sor, woul'l siplify tue determinacion or
ats «f aozreision and the implementation of measures ta suppress theur nod
wonld also facilitate tl:e praotection ot the rights and law ful interests of, amd the
remlering of assistunce to, the victim., . . :

Bclieving that, although the question whethier an act of agzression Las been
committed must Le considered in the lizht of all the circumstances of sach
particulur case. it Is. nevertheless, desirable to formulate lasic principles as
gnidance frr such determination, : - :

_Adupts the following detinition:
ARTICLE 1°*
"Agcression Is the use of armed force by a state againsc the sovereignty, ler-
-ritorial integrity or political independence of another -tate or in any other
manner inconsistent with the Charter of the United Nations, ag <2t out In thls
- definition. . ’ : ’
' ARTICLE 2 )
The frat use of arincd f ¢ro by a state in contravention of the Charter shail
- coustitnte prima ‘~z.e: eviGenee of au act of asgressinng althonzh the Security
Courcit may in « ~rormity with the Clhiarter conclude that a determination that
a0 Act of agieession has been committed would not be justified in the ligh! of
othier relevant eircumstances incliding the fuct that the aets concerned or their
consequences are not of sutlicient gravity. .
ARTICIE 3** )

Any 22 t'e following acts, regnrdless of g declarution of war, shall, sunjoct
to .':x_xq .n aceordance with the provisions of Article 2, qualifs as an act of
aggression: , .

.-

T- Plcwmbe 9-C .

e et et

RL*®

(a) The invasiyg .
arotier state, or oy,
surl invasion or-at1:
of anotwer stute or |

(b} Dombardnens
another state or the
annther store

(¢) Tua bis g,
another state;

(dY An attack by
marine angd air fo s

{¢; The use of ar;
anctaer state witly th
congditises provids | ¢
such territory Loy e

(f) The actinn of ¢
aisposul of anotier <
of aguressinon azain-
" () The sendiyyg b

IS Or 1mercenar; s,
0l such ATty us to
ment. thezein.

~ The zets enumcrate
deterniine that ozher
Charter,

No consideration o

_or othervi:'e, may ser

A hae Gl agstescia
rice (o international
No territerial acnn?

01 *hall »e resr mnized

Necthing in thix do
M= the cdope

In whish the usc o)

Nothing in thic de:
j'reingice the right to
trata tie Cig.ter, of o
th~ veciaration o 1'r
tic:s anuw Cooper
TUnited Nations. pa

-~ forms of aifn dfnuin

end and to'seek ar i ¢
Charter and in confn::

4

In iieir imte-Locinti
and each psyision +h

*Erplanatory nnte: 1
(a) is used without 3
Is a member of th. 1
(b) includes th:: oor
**un the recomrm:c
APL W W0 tadiude .
tory nates on Artiches?
1. With =ofireg
that th” cxpre “sion .

)

L
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| RESORT T0 WAR AND A7MED FORCE . 697

(a) The invasion or attack by #ha wenped furces of a state of the territory nf
another state, or ary niliwry ogcupiticn, luvever temporuary, resutting fromn
such invasion or attack, or any arnexution by the usc of force of the territory

of ancther =412 or part thercof ) :

(b} Bombazameat by tue urmed forecs of a state against the territory of
arothier sire ar the use of ooy weapens hy o state against the territory of
anogner -igatsy! - - N

£ < (¢) TL: Blocke - of the ports or crasts of a state by the armed forees of

annther s{ate; .

{d) An attuack br the arnud forces of a stire on the land, cea or air forces,
marine and air fleers of anntlier state v

{e) The usc of armed fores of one state, which are within the territory of
another vtate vty the agreement of the recciving state, in contravention of the

" eonditicrs yprevided “or in the agreement or any extension of their presence in
sueh territory ’S*v_yonu the teririnatlon of the agrecment; '

(f) The actibn of a state in allowing its territuey, whirh it has placed at the
disposal of anatlier state, to be nsed by that otter statefur rerpetrating an aet

. of aggression ¥ga'nst a third state; . -

(g) The sending by or oit behalf of a state of armed bazeds, groups, irrezu-
lars or mercenaries, © tieh carry out acts of nrmed force agninst another state
of such zraviiy ay to cimownt te the acts listed chove, or its substantial involve-

. ment therein, .
i o AzticLE 4

The acts ectinerated ahove are not ezkaustive and the Security Council nAay
det. rmine that! other asts cunstitute aggression under the provisions of the
Charter. : ' : '

' ARTICLE 5*3

No cv.c.derstian of whidever natere, whetaer political, cconomie, milltary
Or @ herw' .~~~ -~rrvangg Jostificatizi fon dumiession, N .

A war of agyression iy a crite against internaiional peace. Agzression gives
rise 'to interna lonay resqonsihility, Lo :

No terrilur'ai aequisition or special advantage resulting from aggression are
or 8hzli be .ecupnized as lawful.

RY:5y (o 8

Nothing i tris definicion shall to construed as in any way enlarging or -
diminishing (he scope of ‘he Charter including its provisions concerning cases
in which the use 2f force i lawful .

ARTreepq -

Nothing in this definition. and ig particnlar Article 3, could in any way

- prejudice the right to ~alf-determination, frecdom and independence, as derived
fri:m tlie Charter, of neoples fawciniy deprivied of that right and referred toin
the Declaration on Urinciples of Interrational law coneerning Friendly Rein-
_tions and Cooperation amony Htutes i accondanee with the Churler of the
United : riope, particularly peojiies winier colonial and rucist reximes or other
forms of alicn dorsnation: nor the sizhit of these peuples to strucgle to that
end and to seck aud receive support, in accordance with the principles of the

.‘ Charter 2212 in conformity with the above-mentioned Declaration,

. ArTicLE S ’

In ikeir interpratation and application the aheve provisions are interrelated
aad each pravi<iona should Le constroed in tle context of the otLer provisions. °
*Frolanatory note: In thisc detinition the term “state” . .
‘v) is used v lhont prejudice to yuestions of recognition or to whether a state
i3 a member or the Unites Nrtions, and .

{b) ireludes the concent nf a “zronp of states™ where appropriate. .

**0n"the cevommendation of its wesking sroup, the commiittee agreed on .
Apr. 12 tc inclade in Irs repott to the General Assembly the following explana.
tory notes on Aiticles 3 and 5- ’ S

1. With reference to Article &, piarazraph (L), the Special Commitree figreed .
that the expressicn Jany weapons” is used wi:huut: making a distinction be- -’

- /?%ﬂf%d T



OYd . LEGAL REGULATION OF USE OTF FORCE ‘ . ) _ 1
stroction and any otlier kind Secmit" ‘I‘OU'
. R . .

- of weapon. : : SR
9. With reference to Article 5, paragraph 1, the Committee bad in mind, in “]x(:fhgr“ g
particulary the principle contained in the Deciaration on Yrinciples of Inter- e.\‘pe-lxtxous ¢
uaticnal Yaw conceruin” Friendly Iic.ations s =1 Cunperation among States in “threat to the
accordance with the. Charter of the United i tious according to which “No do far nore h

statz or group of states bas the right to intervend, directly or indircetly, for 1 v
and cause an

tween conventional wearons, weapons of mass de

any reason whatever, in the internal or external aflairs of any other state.”
3. With reference to Article 3, parazraph 2, the words, “international respon- taken.
. sibilits" are used without prejudice to the scope of this term. -
4. With ref¢ ence to Article 9, paragraph 3. the Cotaunittee states that this ) ’ ) *
narp,T2DR siiould not be construcd S50 as to projutice the established yprinciples . ,
of toternational law r-ating to the inadmissabitity of tecritorial acquisition _Pr.ssReanae T
resulting from the thrpat or use of force. ' ’ : v
: - o On Decembe
On October 18, 194 Mr. Rosenstock magle another statement on . -
e ? . o : adonted witheu
the draft definit’on to the Sixth Comm1tteerof the U.N. General As- ike ‘S acial Cor
. . . v . - J1.
semnbly, during its debate on tl.e subject. With respect to the effect and A "”’gbl 55 acee
- . " . 5 . . F$ G4 acc
 significance of the definition, as adopted by the Special Committec, - Y
i ‘ \ , . uty Permanent
Mr. Rosenstock said: 3 o : . CE
_ _ . s s i _ " statement tc th

B R | . )
~ What the Special Com::tittee has forwarded to the Assembly 13 - The Tnitc:
not a substitute for the type of dcﬁnitfpn one would seek ‘n 8 this definitic
dictionary. That would cerve 1o nsefnl puipose; weare not defining ninth Gener.
a tovm tn the abstract Lt seokini to provide cuidance for the under- . - after so man
gtandinz of .lie meaning and function ofithe term as set forth in our view, an
Article 39 of the Charter of the United Nbtions. in large men

Tha definidon, moreovel, does not and gironld not seek to establish Snecial Corr

obligations and rights of states for thit is not the function of We inGic:
‘Article 29 of the Charter. The United Nations has aiready cora- explicit ard
loted & major oxereise in the field of ritles concerning use of force of .violence.
when it adopted the Triendly Relations Declaration. The Defini- “nieed cove
' to the expre

Cion 64 A zerssion peither adds to nov enlit rets from thasimportant -
Deciuration. The draft text undeslines this fact in its preamomar
reafiirmation of the Frimndly Relations Declaration. ' st-etzed the
The draft before usis 2 racommendation by the General Assembly eapritds iy
designed to provide auidance for the Security’ Council in the We belicy
ex-reise of its primary rezponsibility under the Charter to main- - and laree. t
tuin, and where necessary. to restore international peace and secu- which. after
rity. The covondaourth dnd fnth pavacraphs of the Preamble and 50 since, 13
Articles 2 and + clearly eriect the intention of the drafters to work nothing 1

forth in .\r

within the framework of the Clarter whirly grants disereiton to the the Scoutit
Security Council. There is nothing the (oneral Assemhly ot the . the Gene-r:a’
Securitv Council car: do wnder the Charter to alter the discetion of powerrd w0
e Couricil. The Assembly can provide sugzested cuidance to the derived fro
Security Coun i1 und since the Membership of the Council is drawn e e
from the Vemiership of the Aszsembly, there is every reascn to as- . qﬁdcisl'{ter;l.
sume “i» Security Council will aive due weight to this important e
recommendation. -c.“ oo
We believe the draft Jefinition which is the product of tha many SR The Tui
years of careful work deserves unaninous acceptance by tiie General " of these

- Ascembly. In espressing this view we are mind ful of the read not to - furctiofin;
i and thas t

clace too great an emphasis on what we have accemplizhed. The
' ' . - - 5EA-TL0-
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PROTOCOL‘I,*FART I, GENERAL PROVISIONS

1 CTEXT OF ARTICLE AS ADOPTED

a‘

Artlcle l, General pr1nc1p1es and scope of application

1. The ngh Contractlng Parties undertake
td respect and to ensure respect for this
Protocol in all gircumstances.

§ :
2. 1In cases notjcovered by this Protocol
or by other intetnational agreements,
civilians and combatants remain under the
protection and authority of the principles
of international law derived from established
custom, from the principles of humanity
and from the dictates of public concsience.

3. This Protocol, which supplements the
Geneva Conventions of 12 August 1949 for
_the protection of war victims, shall apply
in the situations referred to in Article
- 2 common to those Conventions.

4, The situations referred to in the
precedlng paragraph include armed confllcts
in which peoples are fighting-against

. colonial domination and alien occupation
and against racist regimes in the exercise
of their right of self-determination, as

- enshrined in the Charter of the United

" Nations and the Declaration on Principles
of International Law concerning Friendly
Relations and Co-operation among States '

.~ in accordance with the: Charter of the Unlted
Nations. .

2. . REFERENCES

.. a. Common Articles 1 and 2, Geneva Conventions of
12 August 1949, Geneva Convention for the Amelioration
of the Condition of the Wounded and Sick in Armed. Forces

in the Field, [1956] 6 U.S.T. 3114, T.I.A.S. No. 3362,
75 U.N.T.S. .31; Geneva Convention for the Amelioration
of the Condition ¢f the Wounded, Sick, and Shipwrecked -
Members of Armed Forces at Sea, [1956] 6 U.S.T. 3217,
T.I.A.S. No. 3363, 75 U.N.T.S.; Geneva Convention Relative
to the Treatment of Prisoners of wdr, {1956) 6 U.S.T. 3316,
T.I.A.S. No. 3364, 75 U.N.T.S. 135; Geneva Convention
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‘a

Relative to the Protection of Civilian Persons in Time
of wWar, [1956] 6 U.S.T. 3516, T.I.A.S. No. 3365, 75 U.N.T.S.

287. "

’r'b; Preamble, Hague Convention No. IV Respectlng The
Laws and Customs of War and Land, 18 October 1907, 36 Stat.:

2277, T.S. No. 539.
€. United Nations Charter, Articles 1, 2, and 51.

d. Protocol I: Preamble; Article 96 (Paragraph 3)
and Article 44. : .

e. Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States

‘in accordance with the Charter of the United Nations,

October 24, 1970, G.A. Res. 2625, 25 U.N. GAOR Supp. 28
at 121, U.N. Doc. A/8028 (1970). AR

f. Basic principles of the legal status of the
combatants struggling against colonial and alien domination
nd racists regimes, G.A. Res. 3103, 28 U.N. GAOR.Supp.
30, at 142, U.N. Doc. A/9030 (1974). : S

g. Protocol 1II, Article I.
3. RELATION TO U.S. POSITION
The United States suppor ted paragraphs 1, 2 and 3%of

thlS prov1s10n. At the Committee level, it OPPosed
paragraph 4 in the strongest of terms. Nevertheless, this

'provision was adopted by a large majority in Committee

I. The reasons for the American opposition are stated .

in Part IV of this review and analysis. The United States
instructions for the U.S. Delegatlon for the fourth session
stated that it could refrain from opposing Article 1,
including paragraph 4, if certain changes were made in

the Protocol. The most important change was that any
implication stemming from Article 1 that would reinstate
the "just war" concept (in the sense that combatants could

~be treated unequally based on the cause for which they

are fighting within a given war) had to be negated. .In

- other words, the Protocol had to state clearly that the

law was equally binding on all parties to the conflict.

- Article 96, paragraph 3, now contains an express statement :
'that the rights and duties of the Protocol apply to all

~he parties to the conflict. The preamble also states
expressly that combatants cannot be treated in a

»
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discriminatory fashion based on the causes for which they
are fighting. Consequently, the most essential change
that was deemed imperative by the United States Delegation*
was made.*-The other necessary conditions were also made.

4., COMMENTS

A. Generezl.

Paragraph .4 of this article was, until the fourth session
of the Conference, paragraph 2 of Article 1.

B. General.background

The first three paragraphs of this artlcle were not
controversial. Paragraph 4 was the most controversial
article in the Protocols. The negotiations on this article
occupied the major part of the first session of the
conference. The negotiation took place in atmosphere of
confrontation, and all of the major parties claimed that
their opponents were politicizing the humanitarian law
‘of the Geneva Conventions and the Protocol by virtue of -
their stance on this paragraph. The main:negotiations
on Article 1, which occured in March of 1974, resulted
in a clear impasse and an apparently irreconcilable
confrontation between the Third World,—which was allied
with the East Bloc and most of Latin America, versus the
West. The differences were widely apart and the majority
finally closed the debate and put the issue to a votec
The article was adopted at the l4th meeting of Committee
I by a vote of 70 in favor, 21 against, and 13 abstentions.
The voting list by roll call is an inclosure. The United
States and its NATO Allies, with the exceptlons of Norway
and Turkey, voted against this provision. A resolution
was. later adopted by the Conference welcomlng the adopticn
of this artlcle by the committee. <

The adoption ‘of the article in such a divisive fashion
Jin Committee I resulted in a careful negotiation during
the subsequet sessions by key delegations of different
regional groups. The purpose of these talks was to
determine how the Protocol could be made acceptable to
those opposing Article I, paragraph 4. This proceeded
on the realsitic assumption that Article 1 would remain
in the Protocol. It was clear to those who favored the :
provision that some of the major military powers, including
the United States, would refuse to ‘accept the Protocol
if the key dangers they envisiged in this provision were
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not remedied. The basic position of the Western countries
was that the other provisions had to be meaningful and _
reasonable, and they had to take into account Article 1 Cee
in such ‘a manner that the obligations on the partles were
non—dlscrlmlnatory. As a result of the careful and
successful work of this group, certain new articles were
adopted, in particular Article 96 and the preamble. The
vote on Article 1 in the plenary of the Conference at the
final session was markedly different as . a result -of the
changes made due to the Western opposition to Article 1's
implications. The vote was 87 favor, 1 against, and 11
abstentions.  (See inclosures.) The United States abstained
in the final vote. However, it had requested during the
plenary that the country requesting a vote on this
prov151on, Israel, w1thdraw itls request so that the
provision could be adopted by konsensus. It thus indicated
clearly to the majorlty that 1% was not prepared to try
to defeat this provision. Whep the vote was insisted upon,
the United States abstained. 1-

c. Paragraph by Paragraph Ana1y51s of Artlcle I
?

. Paragraph 1. This prov151on is based on common Artltle
1 of the 1949 Geneva Conventions, and restates the general
obligation to perform the obligations.established in’ the
Protocol and to exert influence to ensure that others do

so also.

2. Paragraph 2. This paragraph is a modern statement,

of the De Martens Clause that is found in the Hague

- Convention No. IV of 1907. It was considered to be
important enough to insert into the text of the law as

a provision of the Protocol, rather than leave it tc the
preamble. However, the draft preamble had such.languagé
inserted in it even after Article I was adopted. It is
noted that this prov1s1on, like the 1907 one, speaks of ¢
individuals under’'the law rather than under the principles
~of humanity or dictates of public conscience in themselves. .
It was an important United States objective to ensure that
this remained so.

3. Paragraph 3. This provision indicates clearly that .
the Protocol 1i1s a "supplement" to the Conventions. It

- does not replace the Conventions, nor is it an additional
separate Convention. The provisions are to be construed
in accordance.with the law in the preceding treaties.

A}
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4. Paragraph 4.

. a. General. This paragraph is one of the most important °
ones.in the Protocol. The fundamental differences at the
Conference between Western Countries and Third World
Countries was never more evident than in this paragraph.
The paragraph had its origin in amendments by Third world
Countries to the very short Article ‘1 that was proposed
by the I.C.R.C. which would have stated that the Protocols
supplemented the 1949 Geneva Conventions. Three proposals
were submitted initially with respect to wars of national
liberation. The first proposal was one by Algeria, Norway,
Australia, and Egypt and ten other states (CDDH/I/11).
There was a Soviet bloc proposal (CDDH/I/S5) and a proposal
by Rumania (CDDH/I/13). Eéch of these would have had ‘the
effect of making the law governing international conflicts
applicable to certain wars kought for self-determination.
These three proposals were subsequently withdrawn in favor
of a somewhat amplified proposal that was sponsored by
fifty-one states (CDDH/I/41). This was incorporated with
another amendment to Articli I proposed initially by
Argentina, Honduras, Mexico!, Panama, and Peru. This
amendment of Article 1 received wide-spreéad support from
the States of the Third World and the Soviet Bloc, and most
of the Latin American countries. The argument forcefully
made by these states is presented in the subseguent
subparagraphs. ’ o

‘b, Position of the Western Countries. The position «of

the United States and most of its Efropean allies, with

the exception of Norway and Turkey,* was that the proposal
re-introduced the just war concept into the humanitarian

law of war. The introduction of such a subjective criteria, P

&

which in itself depended on the justice of the cause for oot
which a war was being fought, introduced a dangerous and .
discriminatory element -into what has been a neutral and
evenhanded body of law. This was deemed likely to lead
to an unequal treatment of the victims of a conflict
depending on whether the cause for which the key fought
was recognized as a "just" one. This objection was the
key one posed by the West. . Other arguments pointed out

l. It is noted that among NATO, Belgium, Denmark, Greece, .’ t
Luxembourg, the Netherlands, Norway, Portugal, and Turkey voted
in favor of Article I at .the final 'session. The U.X., the
F.R.G., Canada, France, Italy, and the U.S. abstained.

»

I-1-5



its inherent structural difficulties. It was arqued for

- example, that national liberation movements lack the '
material- means of giving full effect to the law of war.
In other words, they could not possibly assume all of the
obligations stated in the 1949 Geneva Conventions, some
of which pertain to the treatment by a State of its own
nationals and some provisions which deal with courts and
other tribunals. It was argued that wars of national
liberation are only a temporary phenomenon and that the
entire structure of the law should not be distored in order
to accomodate them. It was s%ated that the adoptlon of
this concept would call for a'‘complete revision of the
United Nations Charter since it purported to justify certain
wars -as legal ones. It was also pointed out that the
definition of "peoples" is undlear and that it might require
a State to treat an ethnic minority as an international.
entity protected by the 1nterqat10nal law of war. These
arguments rested largely on the basis that under existing
international law, wars of national liberation were not
international wars. They fellllnto the category of internal
or civil wars. - N

‘. Position of the Third Worl’d Countries. To comprehend
he background of this provision, it 1s necessary to
understand the view point of the Third World and some of
the reasons why they did not accept the-arguments put -
forward by the United States and other countries. This
is especially important since the provision is now in the
Protocols and will become part of treaty law in the near-
future. - It is also important in that the recommendation
for United States action with respect to Article 1 will
_be based largely on the interpretation that should be
given  to the provision. This in turn depends on what those
who wanted Article 1 stated it meant and the negotlatlng
record of the provision.

Paragraph 4'had its origin in the Third Wworld's
discontent. with the scope of the 1949 Geneva Conventions
and the meaning of "international®™ in Article 2 common
to those Convention. These countries generally recognized
that wars of national liberation were not a world wide
phenomenon in.1949, and that the traditional law of war
established two kinds of categories, international and
internal wars. Wars of national liberation, the meaning

" of which is discussed infra, came under the category of ,
civil wars in ‘the traditional law. The rights that accrue
o combatants are markedly lesser in internal wars. To
ake one important right only as an example, there is no

.
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immunity .from criminal prosecution for acts of war in the
.case of the civil wars. People fighting against tine
established government can be executed for doing so whereas‘
those. whormeet the established criteria of combatants
fighting international wars cannot be punished unless they
have committed war crimes. The Third World argued that
the Diplomatic Conference on Humanitarian Law had a dnal
purpose. It was to reaffirm and to develop international
humanitarian law. It was their view that the development
of the law required that wars of national liberation be
made "international® rather than remain mere 1nternal ones
for purposes of the law of war. :

This theory rested on the assumption that wars of
national liberation are "international” within the meaning
of general international law. The main thread or motif
in their arguments was that these wars, in their simplified
form, are conflicts by foreign governments.against the
local population of a foreign country. They are anti-
colonial wars and are deemed to not be truely local
conflicts. They were deemed to be wars that were generally
fought between Europeans and Africans or Asians. The '
involvement of the foreign nation which colonized the
.terrltory or had in some other way established a presence.
in a foreign country was deemed to inject an international.
element into the conflict which removed—the situation from
the category of purely internal wars. An internal war,
in their view, involved only those situations in which
the same population was fighting another part of the czame
population (for example, the American Civil War, Russians
fighting Russians, Nigerians fighting other Nigerians).

It was their claim that the Protocol had to be conformed
with reality. This claim in itself rested on factors such
as the 1nterpretat10ns given by the United Nations on -
colonialism. It was their view that under the United .
Nations Charter, .colonies or non-self-governing territories
are given a separate status and are recognhized not to be :
identical or equal parts of the metropolitan country
administering them. Secondly, the claim rested on the

view that most nations, including the United States, urged
decolonialization, and that colonialism was deemed to be
improper ‘in the modern world. The Third wWorld argued that

a series of United Nations resolutions, such as those
granting independence to colonial people, constituted the
progre551ve march of history and law. A corollary of this
was the view that under the United Natlons Charter, peoples
had a "right to self-determination,”™ which is mentioned -

in Article 1 of the United Nations Charter and the

’
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Declaration on Friendly Relations. In their view, the
 phrase self-determination in the United Nations Charter
meant freedom to govern their own country. It was their
pos1t10n that foreign colonialists prevented the exercise
of this right and they should therefore be entitled to
struggle against them by armed conflict. In their :
perception, the Declaration on Friendly ‘Relations permitted
them to fight such wars. Their argument thus rested on
the view that they had a rlght to 1ndepenaence against:
foreign rule and therefore shquld enjoy the same rights
which they would have as a State but for the fact that
foreign. troops were present in their country. '

One of the most artlculate spokesman for this view
arqued that the meaning glven‘to "international" armed
conflicts in the existing Genava Conventlons was
dlscr1m1natory, and embodied ;n itself a "just war" theory.
In this view, only wars between European powers or other
states quallfled as 1nternat1Qha1 Thus, only those
fighting in these wars receiv d the benefits of the law
of war. 1Individuals captured iby their enemy: who quallfy

'.ss legitimate combatants are generallj accorded prisoner’
of war status, and consequently, enjoy the key immunity
from prosecution for legltlmate acts of war. If the war
is an internal one, there is only a requlrement of humane
treatment of the captured rebels. 1In the view of the Third
World, such treatment was gratuituous and not sufficient.
Those fighting in wars of national liberation should not
be punishable for common crimes. The Western countires
were perceived as trying to preserve a system of law that
benefited them but which minimized the rights of their
opponents. This, in the view of the Third World, placed
the movements most favored by these countries at a -
disadvantage and in a lesser tactical position. Their
perception was that justice demanded that the humanitarian
rules of warfare .be expanded and that it give recognltlon
to the key concerns of the rest of the world.

‘In addition to the line of thinking that was invoked
in response to Western concerns about a new "just war"
theory, certain key delegations behind the amendment to
Article 1 addressed directly the United States complaint
about the potentmal uneqgual treatment of combatants within
a given war. In addition to the arguments noted in .the
preceeding paragraphs, certain delegations, including Egypt:”

Qorway, and Yugoslavia, stated explicitly that the adoption
f Article 1 would not imply a discriminatory treatment
of combatants of the party that was not the liberation

%

r
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group. For example, Norway, which was a leading sponsor

- of the amendment, stated that such a proposal "...did not
contemplate irtroducing any form of _discrimination between
the parties." (C(LDH/I/SRr. 4, at 32. The delegate of Egypt,
Mr. Abi-Saab, pointed out that "other delegations had
‘criticizec the proposal on the ground it confuses the jus
ad bellum with the jus in bello.. “hat would be true if
it sought Lo give preferentia. . treatment to one of the
parties to a co flict." The Yugoslavian delegate, Mr.
Obradovic, stated that "he did not agree that the insertion
of a text of that kind [paragraph 4] in Protocol I would
lead to the ‘ntroduction of [a concept of discrimination -
between the parties engaged .in such conflicts and he fully
supported that views expressed...by the Norwegian
representative on the subject." CDDH/I/SR.6, at 48. At

-a later meeting, th.: Norwegian ambassador, Mr. Ofstad, |
pointed out that the adoption of paragraph 4 "did not amount
to acceptance of the so-called "just war" concept. It

was intended to assure equal:protection of all victims

on both'sides in wars of ‘natjonal liberation." _
CDDH/I/SR.14, at 106. The delegate of Nigeria, Ambassador
Clark, stated that the paragfaph "did not speak of "just"
or "unjust" wars" and appeared to suggest that it was an
objective criteria and was not based on the cause on. for
which a war is being fought. CDDH/I/SR.14, at 110. It

is important to emphasize, however, that-several other
delegations referred consistantly to wars of national
liberation as just:and legal wars. The specific statements
about equality of ireatment were not challenged during

the debates on Article 1. It is clear from the records

of the Conference as a whole that some delegations wanted
the Protocols ta contain the concept that discriminatory

"

2. In-addition,,the delegate from Norway, Mr. Longva, stated
that "the problem involved might be compared with that of

upholding "the equality between the occupiers and the occupied,
a problem which had never prevented military occupation from .
being regérded as international conflicts in the sense of the: .
Geneva Conventions." 1d., CDDH/I/SR.4, at 32. ' R

3. CDDH/I/SR.5, at 34. The Egyptian deleg:ste also pointed
out that “yet it was. the existing system that gave preferential
treatment to one of the parties, by refusing protection to.the
national liberation movement; on the contrary, according to

the amendment..., humane treatment ‘should be afforded equally
to both parties."” S
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treatment could be applied, especially the Vietnamese.
However, in the negotiations on Article 1, this concept

did not~find a place in the negotlatlng record and paLagraph
1 should -not be interpreted in that light.

The Third World countries made several responses
" to the western position that wars of national liberation
were ad hoc historical phenomena and that consequently
such spec1al situations shou;d not be inserted into a
Protocol that was to deal with situations for many years.
They did not accept the compiaxnt that the law should not
be changed to accommodate peculiar historical situations
of political significance to certain countries and which
were generally confined to limited geographical areas.
The countries favoring paragraph 4 responded that the law
of war, as it is currently codified, reflects in its scope
- of applicability those special circumstances that have
been of peculiar importance only to Western countries.
For example, it was their position that after the 1874
Franco-Prussian war, franc-tireurs and levee en masse were
given special recognition in the 1899 Hague Convention.
.Yet this was only deemed a historical phenomena. It was

deemed necessary to rectify the claimed injustice caused.-
in the 1874 war against those resisting the invasion of
their country. Likewise, it was their position that
~organized resistance movements of Wworld—War II, such as
the Yugoslavian and Italian partisans, could not obtain
prisoner of war status because they did not meet the
requirements of the 1907 Hague and the 1929 Geneva X
Conventions. Consequently, the 1949 Diplomatic Conference
changed the law so that this peculiar historical situation
could be also. be accomodated. They claimed that this was
done even though such groups could not possibly apply all
of the law codified in those treaties. (However, the fact -
that the State to which these movements belonged could -,
apply all of the.law was not recognized.) 1In their view;
the western countries had no reservations to accommodating
the humanitarian law treaties to peculiar situations that
affected European wars. The attempt to defeat the expansion
of this preferential treatment to those fighting wars of
"national liberation was deemed to reflect a lack of sympathy
and compassion. This was reinforced by claims that the
West realized that the concept of levee en masse wasS no
longer a necessary one because of different historical
circumstances. Consequently, it was their view that just
as$ the law was changed in past years to accommcdate
bolitical concerns of victorious and major military powers,
0 should the law be changed now to acyommodate the strong
desires of the Third World. _
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The Western concern that those fighting wars of
national liberation could r-~t implement all of the
obligations of the Conventicas was responded to with several
arguments. The most important argument was that, as stated
" in the prkeceding paragraph, not all of the individuals
entitled to protection under the 1949 Geneva Convention
could in tact implement all ¢ the obligations of the law.
Nevertheless, ta1is was not deemed sufficient to block these
‘groups from achieving prisoner of war status in 1899, 1907,
and 1949. However, their arguments centered on their belief
that most of the obllgatlonQ could be met in those wars
of national liberation in which the leadership group assumed
the obligations of the law. It was a question of good
faith apolication of the law. These cl:zims were always
made confidently arn? coupled with the claim that the Western
powers were. not res.ecting the law and had committeed
massive violations. If the Western powers violated the
law, they argued, they should not be entitled to claim
that a potential violation by group fighting wars of
national liberation should prevent such a group from
enjoylng the law's protection if they were willing to aoply
1t )

In summary, the Third World position was that the
existing legal system was discriminatory. The claimed
obstinate attitude of key Western countries, especially
the United States, United Kingdom, and Belgium, was deemed
to be based on an unwillingness to grant people allegedly
fighting for their independence the right to enjoy the
-special privileges enjoyed by Europeans during their wars.
From their persoectlve, the only thing that these countries
were willing to grant to those allegedly fighting for their
independence was the minimum treatment accorded to
individuals in civil wars. In their view, this dispnsition
did not take into:.account modern reality, modern law, and
the fact that ti.e majority of nations clearly thought that
these wars .should be deemed to be international ones.

'd. - Definition of Wars of National leeratlon

The language used in.the fourth paragraph was"
intended to .refer to wars of national liberat.on, and this
view was never disputed in the Conference even though the
terms are not used in the treaty. As pointed out by one
delegation, the term "wars of nationel liberation" had
been deliberately avoided 2nd hud been replaced by a
reference to the right of ¢:lf-determination.. The claimed
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reason was that the latter was generally an accepted legal
concept. .CDDH/I/SR.2, at 8. The words that were later
inserted into.the provision 2bout colonial and alien
occupation and racist regimes were justified on the basis
‘that various resolutions of the United Nations used these
phases. . In the view Of those favoring the language, it

was part of general internationai law. The phrases are
used, for example, in the Dec.aration on Friendly Relations,
whlch was adopted by consensus in the United Nations General
Assembly (a consensus not opposed by the United States)

and was used in the United Nations resolution on the status
of combatant-: in wars of national liberation. This argument
was not accepted by most Westetn countries. : -

' A key objectlon of the,Unlted States to paragraph .

4 was that the phra=e was sub}ectlve, and thus could not

be 1nterpreted in ar. objectlvermanner. An equally or more
~serious objection was that the language was of a political.
‘nature, and that it did not therefore belong in a
humanitarian treaty. It was the view of the Western
countries that while the concépt may be of value in a.

’>ollt1cal forum such as the Unlted Nations, it had no place

in humanitarian law. This interpretation was definitely

in the minority. ’ ‘

Given the fact that the provision is in the
Protocols, it is necessary to determine how it should be
interpreted. The :rovision could, for example, be
interpreted in a broad manner so that it encompasses every
war fought for self-determination. In other words, the
‘words. "alien,.racial, and colonial" are. deemed to be merely
illustrative of ‘wars-fought for the of self-determination.
The other possibility is that these examples reflect the
only kinds of wars falliag within the ambit of the
.provision. Paragraph 4 would thus be interpreted nairowly.

- On-the basis of tkhe long negctlatlng record on Article
1, it appears that the provision must be 1nterpreted
narrowly.’ :
There are several reasons for this. The original
amendments proposed to the short, one paragraph-Article-
1 proposed by the I.CR.C. used only the phrase "self-"
determination" as a reference 001nt tc. define'what wars )
.would be ‘included. The words "alien, colonial, and racial".
were not used. Several countries objected to such a wide
ording of the right of self-determiration, and several
.f these Third wWorld countries indicated that they could °
only support the provision _f it was indeed limited to
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specific wars of national liberation. This included
countries such as India, Brazil, and Indonesia. Once the
amendments were made, other countries which did not support
the provision, such as Greece and the Federal Republic

of Germany, also pointed out that the provision was indeed
too narrow. The negotiating record on this point is not
ambiguéus in any manner. All wars for self-determination
are not included. Rather, it appears that those favoring
the provision interpret the word self-determination in

a fairly narrow manner. % '

Although such a subjective phrase cannot be
adequately defined, several supporters of the language _
tried to do during the debates. Perhaps the best example
of what is meant by a war of‘natlonal liberation within
.the meaning of paragraph 4 was given by Ambassador Clark
of Nigeria at the first meetﬁng that discussed the substance
of paragraph 4. Ambassador Clark stated that

[h]le understood thb rlght of self-
determination not as encouraclng secessional
and devisive subvef¥sion in multi-ethnic
nations, but as applying to a struggle
against colonial and alien domination,
foreign occupatlon and racist Leglmes.

e

CDDH/I/SR 2, at 13 (emphasis added). Such a statement
was relnforced several times throughout negotiations.
It indicated a strong preference for excluding the type
of civil strife by secessionist groups which is deemed
to be a particular and dangerous threat to many Third wWorld
nations. Thus, the Egyptian.delegate pointed out. that
"delegations which were afraid that the principle would
‘apply to all States where there was a variety of races,
languages or religions need not be alarmed; according to
the Declaration [of Friendly Relations], it applied only
in cases where such grounds were used as a basis for
systematic discrimiantion.” CDDH/I/SR.5, at 34. The
representative of Guinea-Bissau stated that in such wars,
"...the adversaries were different people of different
races from different geographical backgrounds."
CDDH/I/SR.5, at 38. The delegate of the United Reoubllc
of Cameroon, Mr. Mbaya, stated that it was unacceptable _
to adopt a description of national liberation movements .
as a collection of individuals in rebellion against their -
own government. In his view, such a description would
apply to a group of Portuguese in rebellion against the
Portuguese government, but could not possibly apply to
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movements in Africa seeking to end foreign domination.
CDDH/I/SR.14, at 110. He continued by stating that

- "national liberation wars were not civil wars; the

‘ambiguous. It pointed out to the assembled delegates that

inhabitants: of southern Africa were not Portuguese. Tt
was clear, therefore that the victims of those wars must
receive the protection of Draft Protocol I." Perhaps the
longest description of what a war of national liberation
is, although certainly not a precise one, was given by
the delegate of the Pan-Africanist congress who stated
that ]

The Africans of Mozambique, Angola, and
Guinea-Bissau were nations, and totally v
different nations from the Portuguese nation,
not partyof it. The same applied to the
inhabitants of all.the islands which
surrounded the Afri&an continent and were
under foreign domination, to the. African
inhabitants of soutl Africa, Rhodesia, and
Namibia and to the Palestinians. Separate.
and independent'nat%onal existance of the

| ' ) peoples subject to foreign domination was
J ' " recognized by the entire ‘international

community, except of course by the alien ,
groups which exercise authority over them.
CDDH/I/SR.6, at 46. 1In other words, it appears the almost
unamimous view of those arquing for this.revision that
the wars described were those fought against "...the .
colonial armies...from Europe-they were not local forces..

5

The struggle waged by colonized peoples -against the invaders

therefore could not be included among the situations
envisaged in draft Protocol II." CDDH/I/SR.5, at 37. .
They were deemed to be, ‘as Mexico put it, "anti=colonial
wars." These wars all had a distinct foreign element
in them. .o . : . o
The phrase "alien occupation" deserves special
attention. ‘In the initial drafts of this provision and,
indeed, in the various United Nations documents that were
used to support this provision, the phrase generally used
was "foreign and alien domination". One of the delegates
had proposed that the phrase alien occupation be used.
Ireland, which abstained in both in the Committee 1 vote
and at the final session, thought that this language was

f one was to use a phrase such as that, his country would

N ndeed be sympathetic because "Ireland had itself been

»
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the victim of colonial and quasi-colonial domination for
over 700 years." However, he did not lend his support

to the provision because it was still too vague.

CDDH/I/SR 4, at 26. One delégation pointed out that there
was a’ dlStlnct problem in having the phrase occupation

in this provision because occupations were generally
included in the concept of international armed conflicts

ds defined in Article 2 common to the 1949 Geneva
Conventions. The change that was made in the Protocols
from the original language of "foreign and alien domination"
to "colonial domination and éllen occupation" seems to

have been a drafting one rather than a substantive one.
Changing the language to the form currently made was
proposed by India. CDDH/I/SR.13, at 99. The precise
reasons were not gjven. Howéver, in a previous statement,
the delegation of Argentina étated that the phrase that
was eventually used was sele¢ted as a compromise between
the texts of the different pzoposals for paragraph 4,

It is thus legltlmate to interpret the provision as a
compromise between dlfferentllanguages 'stating evidently
the same thing. CDDH/I/SR.13, at 99. At a preceeding
meeting, the delegate of Mordcco pointed out that "a
/distinction should be drawn between "occupatlon“ and "alien’
domination" resulting from a colonial regime. And that
his delegation would not object if there was & “specific
mention of the armed struggle of peoples-under colonial
and alien domination and racial reglmes.“ CDDH/I/SR.3,
at 19. .

It seems that the majorlty of speakers gave the
word occupation a meaning roughly equivalent to that used
in the United Nations resolution on the claimed illegal
occupation of Mozambigue by Portugal that was in effect
in 1974. General Assembly Resolution 3061, Illegal
occupation by Portuguese military forces of certain sectors
of the Republic ¢f Guinea-Bissau and acts of aggression ¢
committed by them against the people of the Republic, 28
U.N. GAOR Supp. 30, at 2, U.N. Doc.A 9030 (1974). Under
this resolution, allen occupation is deemed essentially
edquivalent to colonial occupation. It does not encompass
traditional military occupation as that is understocod in
Article 42 of the Hague Regulations of 1907 or in. the Fourth
Geneva Convention. One will have to interpret the phrase
in the same manner it is used .in the Declaration on Frlendly'
Relations, upon which this rlght is purportedly based. :
Under the declaration. _

A .
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The territory, colony or other non-self-
governing terrltory has, under the Charter
~ ‘of the United Nat® ons, a status separate

and distinct from ‘“he territory of the state
administering it; and such separate and
~3distinct status-under the charter shall"
exist until the peoplevdf the colony or

~ won-self-goverhing "errirory have exercised .
their right of self-determination in
accordance with the {Charter, and partlcularly
its purposes and principles. -

Nothlng 1n-the_fore901ng paragraphs shall
be construed as authorizing or encouraging
any action which womld dismember or impair,
totally or in part,ythe territorial integrity
or politicxl unity df sovereign and
-1ndependent States conductlng themselves

in compliance with phe principle of equal.
rights .and self-deté¢rmination of peoples
as -described above gnd thus possessed of

a government representing the whole people
belonging to the territory:without
dlStlnCtlon as to race, creed, or color. -

When read in conjunction w1th -this paragraph, the
word occupation should be 1nterp1eted to mean strictly
colonial occupatio:. Territories in which individuals,
regardless of theitv background, have equal rights would
not fall intd this particular division. Consequently,
territories such as Puerto Rico, where an attempt was made
to determine the will of the people, would not fall under
this provision.' People there have exercised, according
to the United States Government, their right of self-
determination. In addition, a territory such as the United
States would not, he considerad to be an alien occupation:
versus the Indicns because, inter alia, the conditions:
specified”in the declaration of Friendly Relations are
met. A situation such as the South African presence in
Namibia wduld perhaps be the best example of the kind of
occupation that is involved. It appears, in consequence,. -
that the phrase is largely unnecessary in that the authors
of it intended it to mean essentially:what foieign '
colonialism means, but with a particular emphasis on the
fact they do not acquire title by a long perlod of presence’
in a foreign territory.
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: ~To summarize the discussion above, the majority
of countries that spoke in favor of Article 1, paragraph
4, gave.a distinctly narrow interpretation of what wars
of national liberation are. These countries were adamant
in their view that not all wars fought for self- _
deétermination were covered. As stated by the representative
of Romania, he could not accept a general reference to
the right of self-determination alone because "existing
United Nations practice in that field covered only one
aspect of the right of peoples to self-determination."®
CDDH/I/SR.2, at 15. The delegate of Brazil gave what was
perhaps a more complete pictufe'of the concept being
expressed. : .

Such struggles might be deemed to be internal
when the government$ in power control the
entire territory and assume full
responsibility for its international

- relations. On the dther hand, as soon as
the national liberation movement exercised
effective control oyer part of the territory
and was recognized '& members of the
international commuriity, the conflict was
international.... The Brazilian delegation
could agree to the inclusion within the:
purview of Protocol I only of struggles _
to achieve self-determination carried by
territories in the strict meaning of Chapter
XI of the Charter of the United Nations-
in-other words, territories that did not
belong to the State controlling them.

CDDH/I/SR.4, at 31. The kinds of conflict that nations
deemed covered by the general phrase wars of national"
liberation were those fought against the foreign element
in Viet-Nam, Guinea-Bissau, Angola, Palestine, southern
Africa, and Mozambique. -

The argument that the phrase "wars of national
liberation" should be interpreted narrowly is perhaps the
only legitimate one given the fact there is a Protocol
II. 'If all wars for self-determination were to be included
within the category of Protocol I, Protocol II would not
make any sense. Indeed, Norway seemed to suggest this
in its insistence that there should be only one Protocol,
‘and that the-law of wars should apply to all kinds of war
fought when there is a sufficient degree of violence.
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The narrow interpretation suggested above appears
to be one that is in the United States interest. The Unlted
States has built a careful negotiating record on many
provisions_.in the Protocol. It has the right to interpret
them in the light of the meaning given to them by the
negotiators and which was clearly placed into the record.
. Consequently, a deviation from the normal method of treaty
interpretation would not only be contrary to the rules
of treaty interpretation, but would weaken the United States
argument that other provisjons in the Protocol would have
to be 1nterpreted in the lhght of their negotiating record.
In other words, in order to ensure the interpretation given
to other provisions is consistent with what the negotiators
intended, the United States should insist that Article
1 be interpreted in the lith of this negotiating record.

In the Unlted States position paper for the final
session, the United States: delegatlon 'had the authority
to interpret. the prov131on|1n a broad manner. Part of
the reason for this was thit the conjunctive is used
betweeen the words allen,gra01st, colonial” rather than
the disjunctive, which was‘used in an original version
of the provision. However, the change of the words into- -
the conjunctive does not mean that every war has, to be
against all three of these particular. key words. It was
in the nature of a drafting change. Thus, although the
situation in southern Africa may not be a "colonial™ one,
it would be considered to be a racist one. The situation
of foreign domination, which was intended to mean Por“ugal,
which no longer has a presence in Africa -of the kind it
had at the first session at the conference, would apply
regardless of whether or not there was also a racist regime.
It is clear, however, that some nations believe that those
they are fighting meet all three criteria. The Palestine
Liberation Organization, for example, stated that Israel
fell within all three cagegories. Y

It is clear that the concept of "wars of self-
determination” is a subjective one, and will not lend itself
to clear decisions on whether a conflict is or is not :
covered by this phrase. This problem is closely related
to that of recognition which is discussed in the following
paragraph

e. -Recognltion

It is likely that many other countries, especially
the Third world, will ‘interpret the provision in a narrow
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manner. It was. the United States expectation that if a
broad interpretation were given to the Article, some of
these nations would be less enthusiastic about it because
it would possiktly make Protc.:ol I applicable to their own
country. It appears that many of these countries now
:take the view that in order to be a real war of national
liberation, there must be recognition by certain cther
countries :in the world. This view was 8uggested at the
first session o€ the conference. Turkey's delegate, who
supported the provision on wars of national liberation,.
stated that "his delegation had proposed the objective
criterion of. recognltlon of the national liberation
movements by the regional intergovernmental organizations
concerned. There was no other way of av01d1ng wrong
1nterp1etat10ns of an untoward nature which would constitute
interference in thé internal affairs of States."
'CDDH/I/SR.5, at 39. Brazil also suggested this at the
first session when it said that a "national liberation
movement exercised effect control over part of the territory
and was-recognized bty the international community, and
’gtherefoxe] the conflict was international." CDDE/I/SR.4,

t 31 Indeed, 1t appears that many of the countries
thought that only such groups had any status. This is
based in part on the fact that for purposes of the United
Nations, recognition of a national liberation movement
by the appropriate intergovernmental regional organlzatlon
is deemed necessary. ©Only those national liberation
movements recognized by such groups were invited to the
Diplomatic Confere.ce under the Rules of Procedure (Rule
58). Indeed, 1in informal‘meetings, many delegates of the
Third World expressed surprise that anyone could suggest
‘that those groups not recognized by the approprlate regional
group were covered by Protocol I.

~During the flnal session of the Conference, it
became very evident that many of these Third World countries
were very concerned about the possible application of
Protocol I to internal rebellions in their own countries
that were based on the claim that the conflicts were one
for self-determination. Thus, when speaking on Article -
96, paragraph 3, whichk deals with unilateral declarations,
by national llbexatlon movements that they will undertake:
to apply the Protocol, several delegations stcted expressly
that recognition was necessary. For example, the delegate
-0of Mauritania stated that only genulno liberation

ovements" had status, and that in the light of Rule 58"

f the Rules of Procedure, Article 96 and Article 1 "should
only apply to the authoriti s representing genuine

»
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liberation movements recognized by the regional
intergovernmental organlzatlons concerned. CDDH/I/SR.67,
at- 14, " (Empkisis added) - T e delegate of Indonesia stated
that it applied only to the Jroups "which were recognized
by their regional grouping." CDDH/I/SR.68, at 3. The
delegate uf Turkey repeated his stance of the first session
to the effect that "his country had traditionally supported
the action of national libera:ion movements recognized

by regional 1nt>rgovernmemtal organizations. His delegation
'had accordingly voted in ﬁavor of paragraph 3..."
CDDH/I/SR.68, at 5. The Jelegate from Oman stated that

he fully su;aorted the veiws of the delegate of Mauritania,
and, in particular, nis statement that the provisions [on
wars on national libera*ion), were applicable to liberation
movements which had been recognized by 1nternatlona1 and
regional inter- governmental organizations." CDDH/I/SR.68
at 7. The delegate of Zaire stated that it supported

", ..authentic liberation movements. The .rights granted
under that paragraph, however, should be enjoyed by
liberation movements recognized by regional and
international organizations and should not be extended
indiscriminately to subversive movements. CDDH/I/SR.68,

at 8

The vote on Article 1 in the final conference
plenary was not marked by many such statements. In the
vote on Article 1, the Government of Turkey repeated its
position and statei that "in its view, the Article applied
to armed conflicts recognized by regional bodies, such
as the League of Arab States: or the Organization of African
Unity, which were widely accepted.” CDDH/SR.36, at 23.

The Government of Indonesia stated that it voted in favor
of Article 1 "with the understanding that the liberation
movements referred to in paragraph 4 of Article 1 are
limited only to those liberation movements which have been
recognized by the: respective regional inter-governmental
organizations concerned, such as the OAU and the League

of Arab States. By making our vote conditional to the
,factor of recognitior by these regional inter- governmental
organizations, we endeavor to insert an element of
objectiveness in evaluating whether a movement can be .. .
regarded as a liberation movement or not." CDDH/SR.36,
Annex at 4. ' '

These numerous statements suggest that the prov151onu
will be construed narrowly by several Third World

Governments. It is not unlikely that some countries might
make formal understandings :that they interpret it in such
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a manner. Whether or not such an interpretation that
recognition is necessary is a good one is unclear, but

it will.perhaps mean, if applied, that countries on the
American continent will have to recognize a national-
liberation movement in the Americas by way of the
Organization of American States in order for a group to
~fall under Article 1. Thus, the utility of Article 1 in
its practlcal implementation would be further reduced even

more.

f. Meaning of Armed Conflict.

It is of paramount importance considering Article
1 to emphasize that it applies only to "armed conflicts."
It does not apply whenever a group claims that it is
fighting a war of national liberation. The provision could
have clearly stated otherwise if States so desired. The
atmosphere of confrontation in which the Article was
negotiated and the fact that anyone with a proposal was
able to insert the essential elements of his proposal into
paragraph 4 suggests that States had a full opportunity
of stating otherwise if they had wanted to. The words
"armed conflict" import a certain intense degree of violence
or at least a capability to engage in such violence. States
have such a capability, and the Conventions and the Protocol
apply when States are engaged in military operations against
each other. It is noted in this connection that during
the final debate on Article 1, the United Kingdom made
a statement -to this effect. ' ‘ .

" He [Mr. Freeland] wished to make a general
point of interpretation which applied not
~only to the class of armed conflicts referred
. - to in paragraph 4 but also to the traditionai
class of inter-State conflicts referred
to in paragraph 1. 1In either case, for
the Protocol to apply, there must be armed
conflict. That term was defined neither
in the Conventions of 1949 nor in Protocol
"I. His Government considers, however, that
the term "armed conflict" in that context
implied of itself a certain level of
intensity of fighting which must be present
before tne Conventions or the Protocol could
apply in any situation.

In Article 1 of Protocol II, dealing
.with internal armed conflicts, Committee
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I had defined the level of intensity which
must be reached before Protocol II could
apply. That definition, which had been
adopted by concensus, had been worked out
carefully and after long debate. In his
delegation's view, the armed conflict to
which Protocol I could apply could not be
of less intensity than those to which
Protocol II would apply. ‘His delegation
would accordingly interpret the term "armed
conflict" as used in Protocol I in that
sense.

CDDH/SR.36, at 16. A similar statement was made by the
Government ‘of Australia, which pointed out that "Australia
understands that the Protocol will apply in relation to
armed conflicts which have a high level of intensity."
CDDH/SR.36, Annex at 2. The oral statement of the United
Kingdom and the written statement of Australia were not
contested by ‘any of the other delegations at the Conference.
Riots, isolated acts of violence, or fighting by a group
which does not control a sufficient amount of territory

or which is not able to conduct sustained and concerted
military operations, would not gualify as meeting the
minimum degree of violence necessary for the conflict to
be an "armed conflict" within the meaning of the Protocol
II. An analoguous standard can be deemed to be applicable
‘to wars of national liberation under Protocol I.

This partlcular 1nterpretat10n of the threshold
needed for the Protocol to apply is important in one respect
which was not mentioned in the course of discussions of
Article 1. This is the issue of how the law of belligerency
is releated to the Geneva Conventions or the Protocol.

It is noted in this connection that during the 1949 '
Diplomatic Conference, a resolution was passed by the
conference to the effect that the adoption of the rules
contained in the Geneva Conventions did not prejudice the
law on the recognition of belligerency. This should be
considered in the light of the fact that at least according
to one view, if a state of insurgency eventually becomes

a state of belligerency, and the belligerency is recognized
by third nations, then the entire law of war applies to

the particular conflict. . This theory, which has been
espoused by Lauterpacht and others, has not been accepted
fully by the United States.  ,However, it should be
recognlzed that recognition of belligerency does not occur
~in the modern day as such. Under the traditional law,
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however, a high threshold of violence was necessary ‘in
order for States to be permltted to recognize belligerency.
As a practical matter, it is not yet certaln whether Article
1, paragraph 4, would not in fact cover situations of
violence that could in the past have been deemed to be
classic belligerencies in which the entire law of war would
apply if third states recognized them as such. 1In this
connection, one theory that should not be discounted is
that recognition by regional organizations, as suggested
by some Third World countries 17 relation to Article 1,
serves the same function as the ‘recognition of belligerency
did in earlier days. However, these matters were not
definitively settled in the Conference and the
interpretation -to be given by the United States should

be on a case-by-case basis. ﬂ

g. Summary on Article 1. - i

~ Article 1, paragrapho ll 2 and 3, are not
troublesome. Paragraph 4, whlch~has been offensive to
yst Western countries and the wnlted States, contains
Qentral difficulty. This difficulty, which was noted -
the Government of Israel in its explanation of vote -
on Article 1, is that it has a built-in nonapplicability
clause. No State will in effect concede that it is a
racist, colonial, or alien regime in any war and thus will
not apply the Protocol on that basis. Countries against
which this provision was aimed, such as Rhodesia, South
‘Africa, and Israel, are highly unlikely to become parties
to this instrument, and even if they did, there is a high.
likelihood that they would enter reservations to all the
troublesome provisions in the Protocol. Consequently,
although paragraph 4 is a definite political v1ctory for
the Third world countries in terms of substance, it will
not confer greater protection to those engaged in such
conflicts. From.the standpoint of the Article's main
utility, it will provide a political avenue for Third World
countries to put pressure on the governments conceined
to apply the law. On the other hand, a certain amount
of political leverage will be available for their opponents.
For example, acts directed against civilians in violation
of the provisions of the Protocols by groups claiming to
be national .liberation movements would no longer be "common
crimes" for which the persons committing them could be

ied as common criminals. In many cases, they would be
med to be "war crimes" or grave breaches under the

hbtocol. As such, they will be extraditable offenses.
Consequently, this provision may serve as a further device
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for the countries concerned to engage in political
controversies over the actions of the other party.

. Viewing the provisions of paragraph 4 in the light
most favorable to the Third Werld countries, the provision
has the advantage of placing.egual rights and obligations
on those engaged in wars of ﬁational liberation. The
Palestine Liberation Organization delegate at the conference
stated that it was strange that certain countries opposed
the provision because the people who would benefit by making
those fighting wars of national liberation bound by the
obligations of the law would be their enemies and-the
civilian population. If one does not consider the problem
of dissemination of the law &nd the necessity to educate
the members of therarmed forces in the legal obligations
established, this position is tenable. However, the main
value of Article 1, paragraph 4, is that in the eyes of
the Third World, it constitutes the minimum degree of
"justice" that was needed to update the law of war. As
stated by one delegate, the Third World countries ‘
participating in the Conference were not willing to accept
a codification of the law of war that only benefitted the
Western powers. The adoption of Protocol I's new scope
of applicability, in their view4 conforms to reality and
meets their minimum  interest. : - :

4. Perhaps the view of the Third World countries can be conveyed
in a favorable manner by an example that is sometimes used to
define what a war of national liberation is. Under this example,
the American war of independence is deemed to be a war of
national liberation. It is clear that Article 1 would only
apply to contemporary conflicts. ' However, the American
Revolution provided the Third World countries, in their
literature, the quientessential reason why they should made
international conflicts. If one assumes that the revolt of
the American colonies that occurred in 1776 were to occur today,
in the absence of Article 1, paragraph 4, the colonial state
could have stated that the rebels were not entitled to prisoner
of war status. At best, the combatants were entitied to the
minimum humanitarian standards established in the law on internal
wars. Due to this, captured American colonials would not be
entitled to prisoner of war status, and could be tried for
~reason, common crimes such as murder for killing enemy soldiers
and sabotage for destroying their property. Under the America-
Declaration of Independence, the colonials claimed that they
were not any longer under British rule. This was based on
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5. ~_EFF'}’E’ICT ON U.S. COMMANDERS

This provision would obligate United States military
, commanders to apply the Geneva Conventions and the Protocols
in any war fought against a recognized national liberation
group. The decision on whether such a group would be
entitled to this status would have to be made .at the highest
level of the United States Government. However, certain
provisions of the 1949 Conventions are based on a
fundamental premise that differs from a central premise
in Article 1. This deals with nationality. Thus, Articles
4 and 118 of the Fourth Convention are based on the view
that those entitled to protection are not nationals of
the Detaining Powetf. However, those engaged in wars of .
liberation may have the same nationality as that conferred
by the government they are fighting. 1In addition, each
party might claim that the provisions dealing with
belligerent occupation are not applicable to them since
. they are on their own territory, and are dealing with their
wn nationals. Conseguently, U.S. commanders will be
.pected to apply the Conventions and the Protocols with
practical-reconciliation of the Conventions' terms and
those of the Protocols (i.e., they will have to apply the
Conventions mutantis mutandis in the light of Article 1).

———

6. RECOMMENDED U.S. ACTION

A. No United States understanding or reservation

{(Footnote Continued)

several theories, including the view that the colonials had
inalienable rights to determine their own Government. In modern
parlance, to use® President Woodrow Wilson's phrase, they had
a rignt to self-determination. Bowever, under the existing
regime of law that exists independent of the Protocol, the law
of war does not grant to those seeking their claimed independence
any substantial right to fight without the danger that once
captured, they can be executed. The claim that was made by
Americans in their revolutionary war that they should be treated
honorably as prisoners of war, which was made at the time, would
not be acceptable under the 1949 Geneva Conventions. It would
under paragraph 4 of Article 1. In the Third wWorld's

rspective, the equity is compelljing in favor of wars in

-ional liberation, and the american Revolution was claimed
0 a perfect. example of this. : '

»
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is desirable or needed.

A reservation would be deleterious

to United‘States interests. |

Given the significant'United States opposition
, to: this article in the past, the following reasons are
given for this recommendation.

i. The course of actlion recommended is based
largely on the fact that it w%s-a stated, public United
States view that Article 1, paragraph 4, was objectionable
due primarily to the possibility of the unequal treatment
within a given war of the combatants based on the causes -
for which they were fighting.. In response to this-concern,
and in recognition of the fact that the West had to be
accomodated on this view, thel Conference adopted Article
96, which states explicitly that "The Conventions and this
Protocol are equally binding upon all parties to the

conflict.” The phrase

“parties to the conflict" is used

in substantive provisions to refer tc groups covered by

-~ Article 1. 1In addition,

the preamble to the Protocol states

Xxplicitly that the provisions of the Geneva Conventions
and the Protocol "...must be fully applied in all
- circumstances to all persons who are protected by those
instruments, without any adverse distinction based on the

nature or origin of the

armed conflict or on the causes

espoused by or attributed to the Partiés to the conflict."
A reservation would thus be deemed by many countries to

be a hypocritical act.

It would be interpreted as

confirming the suspicion of some Third World countries
that the United States opposition was based on ulterior

motives and that it was

due to support  for colonialism.

It could also be seen as a decision to not apply minimum
human rights in armed conflicts in whlch the Unlted States

might be engaged.

- 11._ Given the necessary conclusion that Article
1, paragraph 4, will, in accordance with its well-

established negotiating

history, have to be interpreted

narrowly, this provision should not injure United States
interests. Reasonable interpretations of this provision
will exclude sporadic acts of violence or terrorist
activities from the category of "armed conflicts." Even
if one makes the questionable assumption. that the United
States would find itself involved in a conflict that could

t would not find itself applying the entire law of war.

‘it the description of paragraph 4, it is doubtful that
T

he major reason for this is that in the vast, it has been

the United Staes policy

to apply the law of war applicable

-
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in international conflicts to what were essentially civil
conflicts. This was true during the American Civil War
and it was true in Viet-Nam. (However, those provisions
that. were=not legally applicable even assuming that the
war was international, such as those on military occupation
during Viet Nam, were not applied.) Doubtlessly, if the
United States were to be engaged in a conflict that cther
countries thought was a war for national liberation, the
political pressure exerted on the United States to apply
the law would be extremely intepse. Under those
circumstances, the United States would find itself on the
defensive and perhaps making the policy decision to apply
the humanitarian provisions of the Protocol. It is noted
in this connection that from the standpoint of the scope
of applicability of paragraph 4, the narrow interpretation
given by several states that retognltlon by a regional
organization is necessary wouldireduce the effectiveness
of paragraph 4 even more. Recognltlon of a conflict in
the Americas would apparently require the recognition of
the Organization of American Staptes. It is thus unlikely
hat this provision would ever ?e legally applicable to
be United States.

B
i

iii. Perhaps the most important reason why the
United States should not consider a reservation is that

a large number of countries, if not theTmajority, would
consider it to be a reservation that is incompatible with
the object and purpose of the treaty, and would thus result
in rejections of the United States reservation. It is

not unlikely that some States rejecting the U.S. reservation
would consider it to be so fundamental that the United
States would not be treated as a party to the treaty.
Countries can be expected to reject treaty relations with
the U.S. with respect to the Protocol under Articles 20

and 21 of the Vienna Convention on the Law of Treaties. ,

It is noted in this connection that several countries
indicated in the plenary of the full conference after the
defeat of the proposed articles on reservations that Article
1 should not be deemed to be reservable because it was,

from their perspective, the main object and purpose of

the treaty to include wars of national liberation within

the scope of the humanitarian law applicable to
international armed conflicts.

' iv. It should be noted that the main substantive
jection to ‘the provision is the politicized nature of
‘e language used from the standpoint of Western countries.
owever, the contents are not, taken in context with the

»
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remainder of the Protocol, of a nature to require a United
tates reservation. A reservation would serve only the
function of expressing displeasure with the language used.
It would not be worth the potentially serious consequences
that would be likely to ensue. It is noted that the
deletion of the politicized language was a possibility
at the beginning of the Conference. The Egyptian,
Norwegian, and Algerian draft of Article 1 would have only
used the relatively neutral words of “"self-determination.”
However, due to the very serious opposition of the United

States and other countries, t@is particular paragraph did

not receive sufficient support. Conseguently, once it

‘became clear to the Conference that no provision on this

subject was acceptable to most countries in the West, the
more objectionable-.language efitered into the new paragraph.
An attempt to rectify this siéuation at this particular:
time would not be appropriate%' ' - -
. : r;,
B. No‘implementatingQlegislation is needed for

this provision, :

")
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PROTOCOL I, PART. I, GENERAL PROVISIONS

1. -TEXT.OF ARTICLE AS ADOPTED

Article 2, Definitions

For the purpcses of this Protocol:

(a)  YFirst Convention” "Second Con"entlon “Third
Convention® and ourt Convention” 1e“n, resoectlve¢),
the Geneva Convention for the Armelioration of the
Condition of the Vounded and Sick in Armed Forces in.the
Field of X2 August 19L%; the Geneva Conventicn for the
Amelioration of the Condition of Wounded, Sick and Ship-
wrecked Members of Armed Forces au Sea of 12 August 1949;
tne Geneva Convantion relative to the Treatment of
Prisoners of War of 12 August 1949; the Ceneva Cenventiosn
relative to the. P"otnctlon of Civilian Perscns in Tinme ot
War of 12 fuzust 194G;  “the Conventions: nizans the fouir
Geneva Convpnulono of 12 August 1543 for the protecticn
of war Vlct ms; : '

(b) "rules of international law applicable in arned confl?c?"
means the rules applicable in arned conflict set forth in
international agreements to which the Parties to the

~conflict are Pafties and the generally recognized
principles and rules of international law uhlcn are o .
applicable to armed caonflict; - c

(c) "“rotectinﬁ Power” means a neutral or other State not a
. Party to the conflict which has been designated by a
Party to the conflict and accepted ty the adverse Party

and has agreed to carry cu:i the functions zssiened to z
Protecting Power under the Conventicns angé this °rotovﬁ1

(d8) ‘“substitute" means an organiZQtiCW'acting in plicce of a
Prot cting Power in accordance with- Article 5. :



. H
) L H
.

2. REFERENCES

a.. Ppotoéol I, Article 8, &erminology

b. “Protocol I, Article 5, Appointment of Protecting
. Powers and of their substitue :

3. RELATION TO U.S. POSITION |
1 .
Consistent. It was an impottant U.S. change to delete
a proposed subparagraph (c) that would have defined
"protected persons” and "protected objects". The reason
for this was that the use of these terms was to be avoided
~in the Protocols as a whole. This was due to the ambiguity .
and confusion that their use has resulted in. This was
accomplished. It was also a U.S. goal to have definitions
of a "party to the conflict" and of authorities under
“Article 1 representing those engaged in wars of national
liberation.- This was not pursued at the conference for
- two reasons. First, the Conference Secretariat indicated
B beginning of the Fourth Session that the definitions
"icle was to be limited to the subject matters already
_ oposed or already in the provision. The main reason
for this appears to have been to avoid an unnecessary
expenditure of time. Second, a proposal defining those
entitled to protection or recognition under Article 1 could
have led to a more negative outcome than that posed by
Article 1. It was anticipated that the definition clause
could be use to include or exclude certain groups that
may or may not be entitled to the status of liberation
groups, thus resulting in an additional political
controversy. Most important, however, was the fact that
the adoption of Article 96 (Committee Article 84, Paragraprh
3) made it largely unnecessary to have an express definition
of those engaged in wars of national liberation. The reasop
for this is that the proposed U.S. definition would have
been based on the fact that only those groups that made
declarations under a specified procedure would be entitled
to the benefits of the Protocol. It should also be noted
that it was deemed probable to the western delegates
consulted that a definition of wars of national liberation
would have been opposed by a large number of States. -

4. COMMENTS

“nition of "substitute" provides merely a cross—-reference

‘This provision is a self-explanatqry one. The :
to Article 5, which provides a full definition in paragraphs

»

I-2-2



4 and 7.

5. EFFECT ON U.S. COMMANDERS

o e =

Nore.
6. RECOMMENDED U.S. ACTION

No United States action is necessary on this provision.



PROTOCOL I, PART I, GENERAL PROVISIONS
1. TEXT OF ARTICLE AS ADOPTED
Articie'3, Beginning and end of applicatioh

Without prejudlce to the provisions which
are appllcable at all times:

(a) the Conventions and this Protocol shall
‘apply from the beginning of any situation
referred to in Artlcle 1l of this Protocol

{b) The application of the Conventions

and of this Protocol shall cease, in the
territory of Parties to the conflict, on

the general close of military operations
and, in the case of occupied territories, -
on the termination of the occupation, except,
in either circumstance, for those persons
whose final release, repatriation or re-
establishment takes place thereafter. These
persons shall continue to benefit from the
relevant pLOVlSlonS of the Conventions and
of this Protocol until their final release,
repatriation or re-establishment.

2. .REFERENCES
a. First Geneva Convention of 1949, Article 5.
b. Third Geneva Convention of 1949; Article 5.
c. Foﬁrth Geneva.Convention of 1949; Article 6.

'd. Protocol I, Article 85, Paragraph 4(b), Repression
of breaches of this Protocol. '

3. THE RELATION TO U.S. POSITION

~ Consistent. The additions proposed by the U.S. in
CDDH/I1/49 are covered 1in paragrcph 2 of the adopted article.
Paragraph 2 refers to persons who continue to benefit from
relevant provisions of the Conventions and the Protocol
(e.g., Articles 4 and 5, Geneva Civilians Conventions,
and Article 5> of the Prisoners of War Convention and the
Convention on the Wounded and Sick).

.
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4. COMMENT -

This provision specifies the time period during
which- the Protocol is applicable. Whether or not the
Protocol is applicable is governed by Article 1 of the ,
Protocol. The individuals who are protected beyond the
clause of hostilities include generally civilians in
occupied tefritory and prisoners of war who have not yet
been finally repatriated or released. This provision
reaffirms the existing concept that the law of war does
not cease to be applicable on; the basis that military
activities have ended if a telrritory is occupied. It
reaffirms the view that the law on occupation must be
applied throughout the period of occupation, which generally
means the time until a final agreement is reached on the

occupied territories. "

Paragraph 2 contains a cr&ss—reference to those provisions
noted above which explicitly ¢xtend orotection to certain classes
of persons beyond the generallclose of military operations.
khis article in effect amends 'the third paragraph of Article ..

6, GCC, by eliminating the reference to termination of the
application of the GCC in occupied territory one year after

the general close of military overations.. Israel desired a
cross-reference to Article 41 (referring to eneny hors de combat)
which was not incorporated in.the present article,

- Paragraph 2 rsises the issue of whether those individuals

- otherwise qualifying for PWw status who fall into the hands of

the adversary belligerent after the general close of hostilities
are to receive Pii. status., The other possibility is that only
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those 1ndlv1duals whose Pil status had vested prior to that reriod

have that statuss After the unconditional surrendars of World

war 1I, the Aliies mainiaine’ that surrendered troons were not

entitled to Pii status. The pertinent language of the 132J Geneva

Prisoners of ¥ar Convention (those who were ".iscantured by

the enemy") was changad at” the 1245 CGeneva Confzrence so that

P+ status would vest even if there had been a surrender. Tae

oarase used in the GPw is "s...hose who nave fallen" into the
nhands of the adversary. On ;he other hana, the lyﬂj GCC uses

the ohrase "...oeneral closejof ailitary operations" when

discussing the end of the ooollcaglon off certain orov1olons

of .that Conve.tion. Tnis latter phrase is similar to the one

used in Article 3 of Protocol I. From a plain meaning

interpretation of Article 3, taken .in isolation from tne rest

of the Protocol, it ~ould bo concluded t-at those who fall into

‘the hands of the adv.rsary Lgter the close of military

hostilities are not io receive P status. Article 42 of 2rotocol

I, however, employs the oarase used in the G&i, i.es, "fallen

into the. hands of the adversary ." Given the fact that the

exvress intention of this language was to ensure that Pw status

would vest even after the cloce of military operations, 2 vlain

meaning interpretation of Articla 42 would lead to the covoiu51on

‘that Py status would vest for tnose individuals otherwise

entitled to it even after the close of awilitary operations.

Unaer general international law, appareantly contradictory

prov1olonc in a treaty are to be 1nteroreted reasonably ana

in sucih a manner tbaL they can D2 reconciled Consaguently,

Article 3 of the Protocol shoulc not oe 1nterorete3 as a

curtailment of the express language of Article 42, So 1long

as the pnrase "fallen into tdie nands of the adversary", with

its well es taollsneu meaning, remains in Article 42y Article

3 cannot reuoonoolv Ye construed as deprivianu individuals who

fall into tihe handas of an. aave rsary after the ageneral clos

of military operations of their Fi status if they are otJerﬂls

entitlea to that, statuso

1



5. EFFECT ON U.&. COMMANDERS

A This ‘provision ‘will- “enefit U.S. commanders
administering occupied territory for periods longer than
one year by confirming their powers for the duration of

the occupation.
' 6. RECOMMENDED U.S. ACTION

This provision does not require any statement of
understanding or other action.’
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PROTOCOL I, PART I, GENERAL PROVISIONS

1, TEXTuOF ARTICLE AS ADOPTED

—— e e
T T

Artlcle 4 Legal status of the Partles to the confllv

The application of the Conventlons and of
this Protocol, as well as the conclusion

of the agreements provided for therein,

shall not affect the legal status of the
Parties to the confilict. Neither the
occupation of a territory nor the appllcatlon
of the Conventions and this Protocol shall
affect the legal status of the terrltory

in questlon i :

-2, REFERENCES

R

a. Geneva Conventlons of 1949, common Article 3.

\
b. Draft Protocol II, Cgmmittee Article 3.

3. EELATION TO U.S. POSITIO£‘ |
Consistent. |

4. COMMENTS

This provision reflects the well accepted view that
the application of the Conventions or the Protocol does
- not affect the legal status of the Parties to the conflict.
This includes the status of resistence movements or other
such groups. The. provision is in essence designed to
nullify what would otherwise be a lack of incentive to.
apply the law of war. If the appllcatlon of humanltarlanl
law standards were to be a serious political llablllty
such as implying recognition for those who are in revolt
against the established government, countries would try
to avoid the application of the law more adamantly.

Article 4 of Protocol I is based in essence on common

- Article 3 of the 1949 Conventions which deals with civil
wars. Its inclusion in the Protocol reaffirms this concept
both as to states fighting each other (e. g., if there is

no diplomatic recognltlon between them as 1In the Arab-
Israeli situation)and in the new case of wars of natlonal
liberatiom. o :



. .
s
LI

The second sentence of Article 4 represents a compromise
with the Arab group. It desired an explicit reference
to occupied territory in this provision. This sentence
is consistent with existing international law, and is
therefore not harmful. The primary reason why the Arab
cdountries wanted this concept to be stated explicitly is
that it has been largely only implicit in the existing
codified law of war. It is found in those provisions on
occupied territory which indicate that the occupant cannot
change certain laws and that the occupant is a mere
transitory government. It is aﬁso implicit in certain
provisions of the 1949 Civilians Convention, such as Article
149. This provision prohibits the settling of occupied
territories. Taken as a whole, such provisions have
traditionally been inpterpreted as prohibiting the alteration
of an occupied territory's stat@s. Arab group desired the
express reference primarily because the Isareli occupation
authorities have annexed Jerusagem and have performed
 activities in the West Bank of the Jordan which thev deem
are aimed at changing the statuﬁ of the occuvied Arab
" +erritories. This is especially true in what the Israell
vernment now refers to as Judka and Samaria, or the West
nk of the Jordan. Although the United States and almost
all other nations have supported the Arab contention in
the United Nations and other forums, the fact that the
Israeli Government has made claims challenging the status
of the occupied territories prompted the Arabs to achieve
an explicit text on this issue. Israel did not oppose
the provision. ' S g

5. EFFECT ON U.S. COMMANDERS
None. ' |

6. RECOMMENDED U.S. ACTION

No United States undérstanding or reservation is needed
on this provision. ©No implementing legislation is required.
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PROTOCOL I, PART I, GENERAL PROVISIONS
1. TEXT oF ARTICLE AS ADOPTED

Artlcle 5, App01ntment of Protectlng Powers and of their
substitute. .

1.- It is the duty of the Parties to a conrlict from the beginnirs
‘of that conflict to secure the supervision and implsmentation of
the Conven*ions and,of this Protocol by the application of the

system of Protecflng Powers, including inter alia the designation
.and acceptance of those Powers, in accordance with the following
paragraphs. Protecting Powers shall have the duty of safezuarding
the interests of the Parties to the conflict.

2. PFrom the beginning of a situation referred to in Article 1,
each Party to the confllct shall without delay designate &

Protec ting Power for the purpose of dpplying the Conventions and
this Protocol and shall, likewise wvithout delay and foxr the sare
purpose, permit the activities ol a Prg;gpﬁing Power which hzs been
accepted by it as such after designation by the -adverse Party.

3. If a Protzcting Pover has not been designated or accepted rron
the beginning of a situation referred to in Article 1, the Inter-

national Committee of the Red Crcss, withcut prejudice tc the right
of any other immartial humanitarian organization to co likew
shall offer its good of'fices-4o the Parties to.the cenflict
view to the designation without delay cf a Protecting Power Ulo vh
the Farties to the conflict 00h°ent. For that purpose 1t may

inter alia, ask ech Party tvto cvide it uith a 11 £ of at least

Tive States which that Party cor‘“de“s acceptanle to act as
Protectlng Power on its behelf in relatisn to an adverse Party, and
ask each adverse Party to provide a list of at lea five State
which it would accept as the Protecting °nn:r cf tue first Fart

8
these lists shall be communicated to the Cormittee within two vegks
after the receipt of the recquest; it shall cormpare them and see
the agreement. of any proposed State named on uuuh lists.
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h. ¢ If, despite the foregoing, there is no Protecting Power, the.
Parties to the conflict shail sccept without dalay-an offer which
may be made by the Intérnarnion.l Committee of the Red Cross or by
any other organluatlon which oflers all #uarantees of impartiality
and efficacy. after due COﬂSU;Ldt*Ono with the said Parties and
taking into account trp resul Pf these ccnsultations, to act as

~
.

‘s

substitute. The funct¢on¢n“ oi-such a substitute is subject to
consent of the Parties to the conflict: gevery effort shall pe
‘by-the Parties to the conrlict to facilitate the operatiocns of
substitute in the pdrfornan 2 of its ttsks uncer the Convent10u
and this Protocol. g
4

o
o

L «r

3(.‘

<r.

\|v-}(

el the desicnation and accep*ﬁrce
of Protecting Puwers for the pu?pos“ of applrin~ the Conventicns

fget the lacal status of the Eartins:

: or

and’ this F“OuO 01 shall not af
V.- inzluding Qccupicd terriuary.

‘ the com”?lct or of any terr

6. The maintenance of dlplomatlc reiations betwsen Parties ¢t

5. '~ In accordanc e_pith Articl

‘ ¢ ths
conflict or the entrusting of the orotection of a Party's interesi-
and those: of its nationais to a third State in accordance with the

rules of international law rela *1ph to diplematic relztions is no
obstagle to the designaticn of Protee ting Powers for t:hL~ purpcce ol
applying the Converulonb‘an this Protocol - ‘

?. Any subsecu ent menticn in this Protocel of 3 Protecting Fower
includes also a zub st*tute. ' : -

2. REFERENCES

Q. First Sécond and Third Geneva Convent¢ons of 1949
1949, common Artlcles 8 11. :

b. Fourth Geneva Convention of 1949, Articles 9-11.
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3, PELATIE: TC U.S. BCSITION |

‘Article 5 is generally consistent w1th the U.S. nosition,
The coligation to accent the I.C.R.C. as a substitute i3 not
as strong &s was decired by the J S.

a. Artlcln 5 hmo seen tha f cus of U.S. atterpts to
strencthen the system of Protectiing Powers and-substitutes,
'In particular, the U.5. ana other vestern States have desired
to mrovice for a mechanism whicn would encure that in the event
Protecting Pewers coula not ke obtainea, the Partles would at
le st agree in advahce to acceot the I.C.R.C., as a sucstltute.

b. There are two common art1clea in each of the 1949 Ceneva
Conventions which estaislish a mechanisw fcr obtaining Trotecting
Powers or sutstitutes and which anpear to be guite strong,
(Common Articles 6 and 10 of the First, Second, anc Third
Conventions; articles s and 11 of the Fourth Conventicn.)
a-agranh 3 of comiton Article 10 of the first three Conventions
ticle 11 of the Fourthn Convention) is, however, cualified -
tne phrase ". . . subject to the provisions.of tnis erticle
. . <" Thiz lancuaue can he interpretec as making the

obl¢gat10n in varaararh 3 subject to the first varacrapn cf

the comaon artlch, wirich provices that the "High Contracting

Partles may at _ny time agree to entrust to an organization

. . . the cuties incunitent cn the Trotecting Powers . . . .

(Ermchasis aa (e;.) Reac in tihis fashion, the accertance of a

substitute (in the crFse of taracrson 3 of tne cermcon artlcle)

recuires ccnsarsval agreement bDv tine varties and is nct,

" therefore, necessarily mandator;. This intergretation 's
‘consistent with the Soviet anc Fastern tloc reservaticns to
~Article 13 or the first three Corventicrs and Articie 11 ~f

the Fourth Convention. Thece reservations snecifically recuire

the consent cf the Parties before a3 neutral State cr a

humanitarien crcanization way undertake the functions performed

by the Protecting Pcwer.

n

c. The U.Z, hoJed tnat. ArLLCle 5 woulé go beyond tnis
strictly consent based aprroach by incorporating a crovision
wheresy Stz tOﬁ would consent in aavance to accegt the I.C.R.C.
as a substituvte if nc other Frctecting Fover or cuogtltutp ceuld
oe ajreed uyon. Articie 5 falls szhort cof furlly attai 1nu ti.is
obdective, Jt coes,. however, CljnlglcantlJ_ctrenctnen th '
acting Powar svstem. It ickes it more Jitfficult for
Yigerents to refuse to have either a ncutral gevernuent Cr
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+ an impartial nunanltarlan oraenlzatlon (such as tne I.C.rP.C.)
. observe pbe treatiment accorcpu to prisoners of war.
. [§
[ 1

d. \Artirle 5 clearly Sﬁts forth the dutv of the Partios

1

Convontlons and the new ProtOcol by the avollgatlon of tne svstew
of Protectiry Powers, Each Party to the Confllct is unuer tiae
duty to designate and to accept Protacting Powers, ' The article
also provides that the I.C.R.C., without prejudice to the right
of any other impertial humanitarian oryanization to co likewise,
shall offer its good cffices to the Parties witn a view to the
desxgnatlon w1;hout cdelay of DfOtPCtlug Partics. For tnat
curwvose, it may as % each Party to provide a list of at least
five States wnich it would accept. Finally, if there is no
Protecting Power, & rticle 5 nrovides that the Parties tc the
conflict must accect "1 offer inade by the I.C.P.C. or cther
impartial humanitarian organization to act as a substitute for
the Protecting Fower. The functioning of the suustitute 1is -
expressly made conditional upon the consent of the Parties to

tne conflzct.
COMﬁEUT.

. a. rven pbefore tne beginning of the Conference, tne U.S.
urged that the Protecting Power systewm 2e imrroved. It argued
that this system was the most criticzl elecent in ensuring that
the law woulc pe imrlemented. In June 1%71, at the First
Conference of Coverr.tent Experts, the U.3.‘exverts subrmitted
2 éraft groceaura for tne an—01ntuent of Protecting recwers,
In 1972, the U.S. exterts subiitted a formal amenumzant on th
ratter. These idea* crove to be the genesis of draft artic
5 of Protocol I,-as oronosec by the I.C.®R.C. The draft artic
contained a seriess of procedures to facilitate the agpolntvent

of Protecting Fowers, including a wechanisw for the submizsion
of lists to tae I,C.®.C. 1In its crucial paraqrazh, ncwever,

the 1.C.R.C. oza;r tresentea two alternatives. OCne providea
thet the Fdrties to the conflict .woull have to accect, as a
final, mancdatorv fnllback, an offer mele by the I. C‘R.-; to

‘att as a swbstitute for the Protecting Power. Tue cCtne
alternative orovided tnat the I.C.F.C. could assume the furc*lcn_
of 2 substitute prcvized that the Parties tc the conflict”
agreea, The 1.3, frvorno trne« former solution tecause, in its,
view, it wes the only:-way to ensure thac, 1if zli else trLlc\,
the functions of a Protectiny Fower wculd in fact te prerforwea.

1
N
4

D n

2

’3. There are lengthy ¢iscussions cnad negot1at10ns concerninu
AW cle 5., Eabternvgloc cou tries, frence, and some other .
countries were insistent tnat there umust te an asreement of

T & _2



the Parties 1nv@1ved cn any Protectlﬂg Power or SUODtltULO,

and that 1t was both undezirenle and unrealistic to inpose a
.Protectiny Power Qr subsiituf- without the consent of tie States
involved. ©On t“c other nand,' the .7, and a number of other
western Furovean countries took the rosition that it wes noesible
for Steztes to ac¢ree, in Lecoining Pargle" to the new Prctocel,

that they would accept an iap artlé; orgenization, such asg the

I. C...<., as a final, fgllback substitute for the Protecting

Power.

c. The final compromise on this point provides tnat the
Parties to thc cenflict " . . ., shall accert withecut ¢elav an
offer which may te made by the International Coumittee of the
Rea Crass or by any other organization which offers all
guarantees of- impar®jiality and efficacy . . . to act as a
substitute. The func:tioning of such a substitute is subs ject
to the consent of the Parties to the cenflict; all efforts shzll
oe made by tihe Parties to facilitste the ozeration of &
substitute in fulfilling its tasks . . . . " fThe second sentenrce
of tniz paregracn, which recuires the consent of the Farties
for the "functioning" of the substitute, cces ncot qualify the
bacic oclication to accept an offer wmade by an acprorricte
crganization tc act as a substitute. ‘Rather, it recocnizes
the okviouvs fact tnat the Dartles, especially the detaining
Power,.laust give its consent in order for tne substitute to ,
operate effectively. The cconeration oF the Parties in matters
such as cbtaining visas and transzcrtation for recresentatives
of the sucstitute w:ll therefore be essential. Wwhile the U.S.
Celegation woulé have preferred a ctronger torsuliation, tae
comprormise text waz considered oy the U.S. Telecation to ke
a siyniticant streng thenlnﬂ of the Protecting Power bVSt»m
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5. EFFECT ON U.S. COMMANDERS
. - -~ ¢, IS

‘No major direct effect. it is anticipated that this
prov151on will be of major assistance to those in charge
of prisoner of war compounds, and should enable them to
perform their activities in a manner that will meet U.S.
interests. If fully implemented, this provision should
enable the better treatment of prisoners of war and other
detained individvals during warf in which the Protocol
will be applicable. '

6. RECOMMENDED U.S. ACTION

No U.S. understébﬁing or re%ervatlon is needed to this
article. It is notea in this c%nnectlon that the present
“article is the strongesst formulation which could have been
achieved at the Conference without resulting in widespread
reservations to the article. I was an important U.S.
goal to ensure that if there wa{ an article on reservations
n the Protocol, Article 5 should be non-reservable.
onsequently, since this provision is not strictly mandatory
. under all circumstances due to the desire to accomodate
- States which would not accept a fully mandatory systems,
any reservations to this provision by other countries should
be presumed to be invalid and be rejected. - :
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PROTOCOL I, PART I, GENERAL PROVISIONS;

1. TEXT.GF ARTICLE AS ADOPTED
Artlclem6,,th11f1ed Persons '

-1. The High Contracting Parties shall,
also in peacetime, endeavour, with the -
assistance of the National Red Cross (Red

" Crescent, Red Lion and Sun) Societies to
train qualified personnel to facilitate
the application of the Conventions and of
this Protocol, and in partlcular the
activities of the Protectlng Powers.

2. The regruitment and training of such
personnel are w1th1n domestic jurlsdlctlon.

- 3, The International Committee of the Red
Cross shall hold at the disposal of the
High Contracting Parties the list of persons
so trained which the High Contracting Parties
~ may have have established and may have
transmitted to it for that purpose.

4. The conditions governing the: employment
~of such personnel outside the-mational
territory shall in each case be the sub]ect

- of special agreements between the Parties
concerned

2. REFERENCES
a. Hague Convention Number IV, Article 1.

: b. Geneva Conventlons of 1949, common Articles
»47/48/127/144 . :

c. Protocol I, Part v, Execution of the Conventlons
-and of th1s Protocol, Artlcles 80-84.

3. RELATION TO U.S. POSITION.
Consistent.
4, COMMENT

This provision is essent1ally a best efforts clause
to train individuals who are qualified to apply the



* - it . i A
. : . . ) . i .
. ) .- i
. . .

v

"Protocol. It is based on similar provisions in the 1949
"Geneva Conventlons which also. 4€al with the training of
individuals. It 1s also relat:d in part to Article 1 of
Hague Convention Number IV, which deals with the instruction
of military personnel -Tt ‘1s noted ‘that the original
version of this provision made the’obllgatlon now stated

in paragraph 3 a mandatory one. As flnally adopted, this
obligation is no . onger mandatory.

A S e

5. EF.FECT ON U.S. COMMANDERS
" None.

6. RECOMMENDED U.S. wACTION ;J

No Unzted States rzservation or understandlng is needed
in this provrslon. The training of qualified 1nd1v1duals
in the military is already a part of the mllltary S
respon31b111t1es. The training of individuals in the

vilian society will perhaps be a responsibility that
Qer agencies of the U.S. Government or the Red Cross
WPy have to assume if the Protocol recemmendation is to
‘be fully implemented. :



~PROTOCOL I, PART'I,-GENERAL-PROVISIONS.

1. - TEXT"OF ARTICLE AS #DOPT™D.

Article 7, Meetings

The depositary of this Protocol shall convene
a meeting of the Higu Contracting Parties,
at the request of one or more of the said
Parties and upon the approval of the majority
of the said Partieg§, to consider general
- prchlems concerning the applications of
- the Conventions and of this Protocol.

2. REFERENCES v - !
a. Protocol I, irticle %J, Amendment
b. Article 98,.5evision?bf Annex I
. s);

3. RELATION TO U.S. POSITION|

‘4. * COMMENT e T
This provision provides authority to the Swiss
Government to convere a conference to consdder ‘problems
relating to the application of the Protocol. It does
not provide for the amendment:of the Protocol, which is
provided for in Article 97. However, it does provide a

forum for considering-problems relating. to the '
implementation of the law, and will perhaps provide an
avenue to convene a meeting under the Swiss Government

- rather than the United Nations if the United States wore
to find it advantaceous to consider problems relating to

the Protocpls at‘an international meeting.

. The reference "gereral problems" is intended to o
discburage‘meetings for the purpose of discussing particular
. political problems. ' The article does not permit the  -. :

-International Committee of the Red Cross to ca%l such -

meetings on.its own initiative.
5. EFFECT ON U.S. COMMANDERS

None,



6. RECOMMENDED U.S. ACTION

.~ No U.S. understandint or *.':servation is needed on this
provisien, nor is implementing legislation needed.



‘

SECTICN I, GENERAL PROTECTION

"ARTICLE 8.

1.

- = Terminology

'TEXT OF ADOPTED ARTICLE,

srticde § - Terminoloay

e L

For the purposes of this Protocol:

(2} ‘“wounded” and "eick' mean persons, whether military or
civiiizn, who. because of trauma, disease or other physisal or
rental disorder or disability, are in need of rmedicel gasiutanace
or care and who refrain from any act of hostility. These tarms
1lso cover maternity cases, new-born babies and other nersons who
may be in need of ﬁmnudlste medical sssistance or care, such ag
vhigalniTivin or expectant nmothers, and who refra:i fr-rm anv anrt o
” (b} ‘shipwrecked® means persons, whether military or :iviiian.
o are in peril at sea or in other waters as a result of misfoptune
flecting Lhem or the vessel or aircraft carrying them an: wis
efr2in from any act of hostility. These persons, provid.d &rnth
,hey continue to refrain from any act of hostility. ,sh 11 contirue
.0 b2 considered shipwrecked during, their rescue until they

squire znother sta tus under the Conventicns or this Protocci;

(e¢) 'medical oePSGnnel“'mean thcse persons assiened,; hv 2
arty to the conflict, sxclusiv ely to the medical purposes encwaraies
nder sub-naregraph (2) or to the adminis tration ¢f medical w:lis ~r
0 the cperation or :ldministration of medical tr~nurortq. Suct

signments may ue either permanent or temporary. he term incluics:
(1) medicel perscnnel of a Park A SEAY tln confl’ct,“wh'#5'r
~military or civilian, including those duscribed in
the First and Second Conventions, ard Lhose assi... =d
to civil defence orwanizations; ’
(11) medical persomnel of national Ned Crass (Hold “=aece=sr
Red Lien and Sun) Societvies a'.d other nationail
. veruntiry aid sceietics duly recopgnized and auli.izod
by a Party to the conrliet; '
’ (iii) medicel porconrsl of medical units or me iieal
transports deserited in A~ti\4c 9, paragrinh Ty

———
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. {a) "religious bersonnel™ means military orp civilian persons,

h as chaplaiiss, whe are eéxclusively engaged in the wory of their
) 1istry and, attached:

(i)

€0 the armeg forces of g Party to the conflict;

(ii) to medical unit

S or medical transports or
to the conrliet '

a Parcy

5

(iii) to medical units or medical transports descrided in
Article 9, paragraph 2; or

- (1v)  to civia defence organizations of a Party to the
conflict. :

The attachment of ‘religious

temporary, and the relevant

bparagraph (k) apply to them;

‘Personnel may be either permane

nt or
provisions mentioned under sup-

(e) "medical units" means establishments ang other units,
vhether militaryv op civilian, organized for medical Purposes,
namely the seapreh for, ccllection, transportation; dicgrosis or
treaiment ~-including first-aia treatment -~ of the wounded; sick ard
shi recked; or fop the prevention of disease. The term includes,

) similar units, bloog transfusicn

i s medical ceporg
1 stores of Such units.  Medical
rermanent or temporary;

&, oreventive medicine c:

(f) "medical transportation® means the convevance by lenc,
ater or gir or the wounded, sick, shipwrecked, medical personnel,
eligious personr2l, medical equipment op medical supplies
rotected by the Conventions ang by this Protocol;

(g) "medical transports" means any means of transportation,
r1ether military op civilian, permanent or temporary, assizned
Clusivi'y go medical transportation and under the control of g
mpetent 2hthority of a Party to the cOnflict;

(h) “radical vehicles" means any medical transports by landg;

(3.) "medical ships and crart" means any medical transports by
ter; ’ _

(J) "=adical aircraps®
. \ ]

fleans any medical transports by air;
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. (k} T"permanent medical personnel", "permanent medical units®
and "permanent medical transports” mean thaose assigned exclusively
to medical purposes for an indeterminate reriod. "Temporary
medical personnel"™; "temporary medical vmnits" and "temporary medical .
transports® mean thosec devoted exclusively to medical purmoses for
limited perieds during the whole of such periods. Unless other-
wise sperified, the terms "medical personnel”, "medical units" and
"medical transports" cover both permanent and temporary categories;

(1) ™"distinctive emblem" means the distinctive emblem of the .
red cross, red crescent or red lion and sun or a white ground when
used for the protection of medicaﬂ‘units and trunsports, or medical
and religious personnel, equipment or suppliecs; ‘ -

(m) "distinctive signal™ meaps any signal or ﬁessage specified

for the identification exclusively, of medical units or transperts
in Chapter III of Annex ‘I to this.Erotocol; ' ' S

3 .
i
b
} -

2. REFERENCES, " fi

. ' | ‘
. See Par. 2 in Review and Analysis 'of component subparagraphs on
ollowing pages. _

3. RELATED TO U.S. POSITION,

.Except as stated in the subsequent review and analysis of component
subparagraphs, this Article conforms to the U.S. position.

4. COMMENT.

a. The title of the Article was changed from "Definitions" to »
M"Terminology" at the recommendation of the Drafting Committee in order to
-avoid confusion with Article 2, which covers broader definitions.

b. At the recommendation of the Drafting Committee, Article 8 was
consolidated with Article 21 (Definitions Relievant to Medical Transport).
This action was consistent with the U.S. position which recognized this
possibility and interposed no objection, unless the effort would interfere
‘with higher priority work of ‘the Drafting Committee.

Y . . '
¢. In order to facilitate the translation of the Article into Russian,
'Iting Committee, at the urgent insistence of the Soviet Delegation,
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numbered the subparagraphs instead of using lower case letters as was done
in shorter enumerations. (Apparently the 1949 Diplomatic Conference had
similar problems, cf III Convention, Art. 4; I Convention, Art. 16;

Annex I, Art. 4). It is noted that the July 1977 text prepared by the
Secretariat used lower case letters. As it is not known which system will
be used in the final text, the ensuing text will be prepared with reference
to both.

d. Detailed discussions as to thé substantive provisions of the
~definitions appear as follows:

b
b
&
i

Paragraph

Qriginal Text Secretariat Txt - ' Decsription Page
€D @y Wounded and Sick I-8-5
2 (b) Shilpwrecked 1-8-7
(3) (c) Medical Units ) I-8-9
(5) } : (e) Medical Personnel}
%) (a) - Religious Personnel I-8-12
(6)-(10) (D)-() Medical Transportation I1-8-14
(11) (k) Permanent-Temporary - I-8-16
(12) - (1) Distinctive Emblem 1-8-18
3y -+ (m) . - Distinctive Signal I-8-18

5. MILITARY IMPLICATIONS.

See subsequent review and analysis.

6. RECOMMENDED U.S, ACTION.

No understandings or implementing legislation is necessary.
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3 0CT W/

PROTOCOL I, PART II, WOUNDED, SICK AND SHIPWRECKED
SECTION I, GENERAL PROTECTION

Article 8, - Tefminology; (a)-(1) =-!"Wounded'" and "Sick"

1. TEXT OF ADOPTED ARTICLE. |
R i

§

H

Article 8 - Terminology

i
o
1

For the purposes of this Protocol:

(a) '"wounded" and "sick" mean persons, whether military or civilian,
who, because of trauma, disease or other physical or mental disorder or
disability, are in need of medical assistance or care and who refrain from

-any act of hostility. These terms also cover maternity cases, new-born
babies and other persons who may be in need of immediate medical assistance

or care, such as the infirm or expectant mothers, and who refrain from any
act of hostility, '

Q. REFERENCES.

I Convention, Arts. 12, 13,
- ITI Convention, Arts., 12, 13, o
'_IV Convention, Art. 16, e
Protocol I, Arts 9, 10, 13, 14, 16, 17, 22-31, 37, 41, 44, 85,

3. RELATION TO U.S.' POSITION.

a. The definition of "wounded" and "sick" is consistent with the U.S.
position. The use of the quotation marks in "wounded" and "sick" in the
first sentence is intended to promote flexibility in referring to the
"wounded and sick" or to ‘wounded, sick and" " in other
articles. ‘

b. The original U.S. position was that only those who are in "serious"
need of medical assistance and care should be considered to be "wounded and
sick," (CDDH/II/27). It was the U.S. view that the objective "serious"
would scifen out such trivial trauma as a simple cut; or such ailments as
a simple headache. This proposal was met with substantial resistance from
medical members Qf Committee II, who pointed out that a simple cut might

to tetanus, and a headache might be a symptom of menengitis. Under
f circumstances, the U.S. and UK withdrew their proposal. In doing so,
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3 o7 ar7

the U.S. and UK representatives expressed the understanding that the word
"need" excluded trivial and nondisabling ailments. (CDDH/II/SR 5, pp 36-38).

c. The second sentence is substantially consistent with the U.S. position.
The drafting change is intended to clarify the reasons. for assimilating the
words "wounded'" and "sick" to persons who are neither wounded or sick in the
popular cense, but whose physical condition is nevertheless such that there
is a high probability they they will be in need of immediate medical care
and assistance. Accordingly, such persons are deemed to be entitled to
the same protection and respect as those suffering from trauma or disease.

r‘

1
The deflnltlon of wounded and 81ck,lwh1ch broadens the classes of persons
entitled to respect, protection, ass1stqnce and care under the conventions
is particularly significant in relatlon*to Article 10, Protection and Care,
‘as well as those dealing with. entitlement to conveyance in med1ca1 transports,
Articles 21, 22, 23, 24, 25, 26, 28, 303and 31.
i .

’.MILITARY IMPLICATIONS. -

See par. & under Article 10.

4. COMMENT,

6. RECOMMENDED U.S. ACTION.

No understandings or implementing legislation required.
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PROTOCOL I, PART II, WOUNDED, SICK AND SHIPWRECKED

SECTION I, GENERAL PROTECTION ' : -

Article 8 - Terminology; (b)-(2) - Shipwrecked

1. TEXT OF ADOPTED ARTICLE.

Article 8 - Terminology

it

For the purposes of this Protoco{:
* % %

- (b) "shipwrecked" means persons, whether military or civilian, who
are in peril at sea or in other wateﬁs as a result of misfortune affecting
them or the vessel or aircraft carrying them and who refrain from any act
of hostility. These persons, provided that they continue to refrain from
any act of hostility, shall continue 'to be considered shipwrecked during
their rescue until they acquire another status under the Conventions or
this Protocol. i

i1

. | V » .“.'

2. REFERENCES.

T

II Convention, Arts. 12, 13, 18,
III Convention, Art, 16. -
Pictet Commentary, II Convention, p. 89,

3. RELATION TO U.S, POSITION.

a. The adopted text is consistent with U.S. position. The variances
are clarifying drafting changes.

b. As a drafting change, the U.S. proposed that the essentials of the
definition include those "who are in peril at sea or other waters because
they have fallen overboard or as a result of the destruction, loss or
disablement of the vessel or aircraft in which they are traveling." It
also proposed that "shipwrecked" shall be construed to incude those who
have been rescued until they are established ashore or acquire another
status provided they continue to refrain from any act of hostility. The
Committee concurred in the ovbjectives of the U.S. proposal but as a matter

f style preferred the phrase "as a result of misfortune affecting either
‘am or the vessel or aircraft carrying tiem" as encompassing both those
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who have fallen overboard and those. whose peril results from destruction,

disablement or loss of the vessel or aircraft. The variance as to the
second sentence 1S not substantive. ’ '

4. COMMENT,

a. Under Article 12, Second Convehtion, the word "shipwrecked" was
limited to members of the armed'forcesjand the limited class of civiliaus
mentioned in Article 13, Second Convention. The applicability of that
article was also limited to the shipwrécked at sea. Article 8(b) broadens
the definition by extending its applicability to (1) all persons, whether
military or civilian, provided they are in peril and refrain from any act

of hostility, and to (2) internal waters
. b. While considering articles dealing with medical transport (Arts
22-31) it was noted that the provisional definition of "shipwrecked"
omitted those who had fallen overboard. It was alsc noted that a literal
" reading of the definition would exclude persons who had been taken aboard
a rescue vessel because such persons are no longer in 'peril at sea or
L other waters'". (See report of working group which considered medical
Q transport, CDDH/IT/296). This might have raised a technical question.
to whether it is lawful for such person to be conveyed aboard a medical
transport if they are neither sick nor wounded. (See Article 8(f) and (g)).
The changes made by Committee II are intended to preclude such narrow
technical constructions. The second sentence makes it clear that ship-
wrecked persons taken aboard a medical ship or craft, or .aboard a medical
aircraft, will continue to be eligible for such transportation during the
entire rescue process. Thereafter, their status will be either wounaed
sick, PW, civilian or member of the armed forces of the slde whlch rescued
them.

c. Except to the extent that Article 8(b) is exp11c1tly applicable in inter-

nal waters, there is no substantive change in the obligation to search for rescie
and assist the shipwrecked as provided in the Second and Fourth Conventions.

See Article 18, Second Convention, and Article 16, Fourth Convention. These
articles were considered to remain applicable and were not restated in
Protocol I, cf, Art 8, Protocol II.

5. ‘MILITARY IMPLICATIONS.

This definition restates present U.S. understanding and is consistent
i existing U,S. practice in a broad construction of the provisions of
Becond and Fourth Conventions.

6. RECOMMENDED U.S. ACTION., No understandings or implementing legislation
is necessary. - . _



PROTOGOL I, PART II, WOUNDED, SICK AND SHIPWRECKED

SECTION I, GENERAL PROTECTION

Article 8 - Terminology; (c)-Medical Personnel and (e)-Medical Units,

Art. 8(3) and (5)

1. TEXT OF ADOPTED ARTICLES.

Article 8 - Terminolqgj ' it

For the purpose of this Protocol:
* % %

(c) "medical personnel" means thbse persons assigned, by a Party to
the conflict, exclusively to the medi@al purposes enumerated under sub-
paragraph (e) or to the admlnlstratloh of medical wnits or to the operation
or administration of medical transports Such assignments may be elther
permanent or temporary. The term 1ncludes'

l
(i) medical personnel of ? Party to the conflict, whether
military or civilian,"including those described in
the first and Second Conventions, and those assigned
to civil defence organizations;

.

(ii) medical personnel of national Red Cross (Red Crescent,
Red Lion and Sun) Societies and other national voluntary
aid societies duly recognized and authorized by a Party
to the conflict;

(iii) medical personnel of medical units or medical transports
described in Article 9, paragraph 2.

-k ok %

(e) " "medical units" means establishments and other units, whether
military or civilian, organized for medical purposes, namely the search
for, collection, transportation, diagnosis or treatment - including
first-aid treatment - of the wounded, sick and shipwrecked, or for the
prevention of disease. The term includes, for example, hospitals and other
similar units, blood transfusion centres, preventive medicine centres and
institutes, medical depots and the medical and phammaceutical stores of
such units. Medical units may be fixed or mobile, permanent or temporary.
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27 REFERENCES.

I Convention, Arts 19, 24-27, 33,,35.
II Convention, Arts 22, 24-27, 37.
IV Convention, Arts 18, 20.
© Protocol I, Arts 12, 13, 15, 18, 21-31, 61, 66.

3. RELATTON TO U.S, POSITION.

SRR

With mincr modifications of a nonsubstantive nature, Committee II
adopted these definitions as proposed by the U.S. Delegation:

(a) The only variance in Art 8(e) is the insertion of the parenthetical
remark that first-aid treatment is oné of the medical purposes for which a
medical unit may be organized. '

(b) Minor clarifying changes were made with respect to Art 8(c).

‘II’ COMMENT,

a8. Under the First and Second Conventions, military medical units and
their personnel have extensive and detailed protection. They may display
the distinctive emblem at all times. Under the Fourth Convention, com-
parable protection is provided only to civilian hospitals and their
personnel. But hospitals may display the distinctive emblem only in war
time while their personnel have that privilege only in occupied territories -
and zones of military operations. One of the major purposes of Part II,
Protocol T, is to extend comparable protection to other civilian medical
units and their personnel. The definitions of "medical units" and "medical
personnel" lays the foundation for the accomplishment of this purpose in
Articles 12, 13, 14, 15, 18, 19 and 20. They are also relevant to entitle- -

. ment to be conveyed in medical transport (Articles 21-31).

b. The medical purposes identified in Article 8(e) are based on those
listed in Article 24, First Convention, and Article 20, Fourth Convention.
The terms "diagnosis" and "first-aid treatment' were added at the insistence
of several delegations. The U.S. Delegation believed that both diagnosis
and first-aid treatment are included within the term "treatment" but did
not object to the apparent redundancy if others believed that it would
enhance clarity, It is also to be noted that the Committee's report makes
it clear that the medical purposes mentioned in Article 8(c) and (e) include
‘al treatment and that the term "hospital and other similar units" '

udes convalescent or physical rehabilitation centers providing medical

“ttment.  (CDDH/II/396, p. 5). :
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c. In Article 8 the word "operation" was omitted from the term
"operation and administration of medical units" which had appeared in
the provisional definition adopted at the 1974 session. The omission
was based on the belief of Committee II that the operations of medical
units consist of the functions inherent in "medical purposes" as used
in Article 8(e) and that, therefor, the use of "operation" in relation
to "medical units" is a redundancy. On the other hand the purpose of
transports is to provide transportation and therefor the use of "operation

or administration of medical transport" is necessary to include medical
transport crews within the coverage of "medical personnel". ‘

i
The cormittee also noted that its int%rpretation of the term "those -
persons assigned * ¥ * exclusively * * * to the administration of medical
units" includes persons who look after the administration of medical units
and establishments, without being directly concerned in the treatment of
the wounded and sick.  This would inc&ude office staff, transport drivers,
plumbers, cooks and other skilled workers. They form an integral part
of the medical units and establishmen&s which could not function properly
without their work. » E'
: v ¥ .
d. Article 8(c)(ii) is the funct#onal equivalent of Article 26 of the
First Convention and extends also to ?he medical personnel of national
led Cross Societies and other national voluntary aid societies serving
‘he civilian population. '
‘ e. With respect to Article 8(e) the reference to "medical and
pharmaceutical stores" pertains only to such property as belonging to or
is used and stored by the units. There was no intention to provide special
protection to such supplies in the possession of the pharmaceutical industry
or in the process of distribution. It was recognized that the pharmaceutical
industry is closely colocated with the chemical industry which may. be a
military objective, and that & country's normal distribution system was not
such that medical supplies would have their own supply line and distribution.
Accordingly, it would be impossible to protect all medical stores in a
country, ' '

S. MILITARY IMPLICATIONS,

Extension to new classes of civilian medical units and personnel of
special protection and entitlement to display the distinctive emblem may
impose a requirement for additional controls and measures to prevent abuse.
On the other hand, organization of additional civilian medical units and
personnel tends to relieve the requirement for medical personnel support .
to civilian wounded and sick inherent in Article 10.

, RECOMMENDED U.S.ACTION. No understandings or implementing legislation
~ 1s necessary. ' . :
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PROTOCOL I, PART II, WOUNDED, SICK AND SHIPWRECKED
SECTION I, GENERAL PROTECTION

Article 8 - Terminolozy; (d)-(4) - Religious Personnel

1. TEXT OF ADOPTED ARTICLE.

Article 8 - Terminology %

For the purposes of this Protocol:
% % % )

(d) "religious personnel’ means m#litary or civilian persons, such

as chaplains, who are exclusively engaged in the work of their ministry
and attached: ‘ :

4
it
Y
b

(i). to the armed forces ofﬁa Party to the conflict;

(ii) to medical units or meflical transports of a Party to the
) conflict; )

(iii) to medical units or medical transports described in
Article 9, paragraph 2; or

(iv) to civil defence organizations of a Party to the conflict.

The attachment of religious personnel may be either permanent or temporary,
and the relevant provisions mentioned under subparagraph (k) apply to them.

'2. REFERENCES.
I.Convention, Arts 24, 28, 40.

II Convention, Arts 36, 37, 42.
Protocol I, Arts 15, 18, 61, 66, Annex, Arts 1, 2, 4.

3. RELATION TO U.S. POSITION.,

The adopted definition of religious persounel differs from that proposed
by the U.S. in CDDH/II/313 in that recognition is accorded to religious

onnel attached temporarily to the armed forces or to medical units. The

. proposal was based on the earlier action of Committee II in Article 15
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which limited the designation and the incidental entitlement to wear the
distinctive emblem to permanent religious personnel, The adopted definition
also takes cognizance of the inclusion of religious assistance as a civil
defence task,

During the Third Session, the Holy See, supported by Austria, France,
Nigeria, Nicaragua, and the U.K., launched a determined drive to broaden
the scope of religious personnel commensurate to the broadening of civilian
medical personnel by the entitlement of temporary personnel to display the
distinctive emblem. The Holy See's proposal prevailed over the view that
the proliferation of entitlement to wear the distinctive emblem increases
the danger of abuse and would diminish the respect accorded the distinctive
emblem. The Holy See's proposal was ultimately adopted by Consensus.

4., COMMENT.

a. Compared to the proliferation of entitlement to wear the distinctive
ewblem inherent in the extension of the privilege to a large class of
temporary civilian medical personnel, the addition of chaplains temporarily
attached to the armed forces or medical units is minimal. Several dele-

ptions mentioned that, although Chaplains attached to the armed forces
d been entitled to wear the distinctive emblem since ‘1929, they seldom
avail themselves of this privilege.

. b. Conforming changes were adopted by consensus W1th respect to
Article 15 and Chapter I of the Annex.

~ 5. MILITARY TMPLICATIONS,

See par 4a.

6. RECOMMENDED U.S. POSITION,

No understanding or implementing legislation is necessary.

\l
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‘
* PROTOCOL I, PART II, WOUNDED, SICK AND SHIPWRECKED'

SECTION I, GENERAL PROTECTION

Article 8 - Terminoiogy; (£f)-Medical Transportation, (g)-Medical Transports,
: (h)-'Medical Vehicles, (i)-Medical Ships and
Craft, (j)-Medical Aircraft. Art 8 (6)<10)

1. TEXT OF ADOPTED ARTICLES.

Article 8 - Terminology
For the purposes of this Protocol:

* % %

(£) "medicalmtranspoftatiOn"'m@ans the conveyance by land,
water c¢r air of the wounded, s’ck, shipwrecked, medical nersonnel,
I ious perscnnel, medical equinment or medical -gupplio:n
p‘wa by the Conventions and by this Protocol; :

ig) "medical bran°nort°" means any means of uran3yo¢t tiorn,
whether military or civilian, permanent or tempcrary, assizned
exclusively to medical transportation and under the coniro. nl a
competent authority of a Party to the conflict;

(h) "medical vehicles" means any medical transnorts by land;

(i) "medical ships and craft" means any medical transperts by’
water, : - :

(j) "medical aircraft" means any medical transports by Lir;

2. RETFERENCES.
I Convention, Arts 35, 36.

II Convention, Arts 22, 24-27, 38 39 43
IV Convention, Arts 21-22,
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3. RELATION 70 U.s, POSITION,

Except for minor drafting changes of a nonsubstantive nature, Committee.
II adopted, as Article 21, the text proposed in CDDH/TII/79 by the U.s.,
Belgium, Canada, and the U.K. The drafting committee decided to consolidate.
Article 8 and Article 21 dealing with definitions for medical transportation.

4. . COMMENT. :
, § .

a. The provisions of the Proto#ol dealing with ships and craft will
apply not only at sea, but on other%waters as well. This basic policy
decision was made in 1974 by Committee II, provisicnally in Article 8(b),
the definition of shipwrecked, This Policy was confirmed when Article

8(b) was adopted finally at the 1976 session. ‘
b. Religious personnel have be¢n added to the authorized passengers

of medical transports. The term "religious personnel" is defined in
Article 8(d). . ’

3. MILITARY IMPLICATIONS.

Entitlement to protection and the use of the distinctive emblem is
clarified. ’

6. RECOMMENDED U.S. ACTION,

No understandings or implementing legislation is necessary.

I-8-15



. | | | |
. i

PROTOCOL I, PART II, WOUNDED, SICX AND SHIPWRECKED

SECTION I, GENERAL PROTECTION

Article 8 - Terminology; (k) - Permanent-Temporary, Art 8(11).
(Formerly Arts 8(e) and 21) :

1. TEXT OF ADOPTED ARTICLE.

Article 8 - Terminology

|
t

For the purposes of this Protocol

% % %
k ermanent medical personnel'!, ermanent medical units' and
"p p s P
ermanent medical transports' mean those assigned exclusively to medical
P y
purposes for an indeterminate period. "Temporary medical personnel",

"temporary medical units'" and 'temporary medical transports' mean those
devoted exclusively to medical purposes for limited periods durlng the
whole of such periods. Unless otherwise specified, the terms "medical
sersonnel", "medical units" and "medical transports" cover both permanent
‘i témporary categories. T ‘ ’

2. REFERENCES.
‘I Convention, Arts 25, 29, 35-36.

II Convention, Arts 36-39,
IV Convention, Arts 20, 21,

3. RELATION TO U.S. POSITION.

_“Thls Article was based on the U.Ss. p031t10n for Article 8(e) .
) " and Article 21(b) of the texts adopted by Commlttee II. The
consolidation is con31stent with U.S. position. :

4. COMMENT,

With respect to Art (k), it should be noted that permanent medical -

personnel, units, and transports are'assigred exclusively" to medical
oses, whereas temporary personnel, units and transports are '‘devoted
USlVLly to such purposes.
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In this connection, it should be noted that assignment "by a Party to the
conflict exclusively to medical purposes" is required for all medical
personnel whether they be permanent or temporary (Art 8(c)).

The use of the term "devoted exclusively" with respect to temporary units
and personnel is intended to make it clear that their protection and
entitlement to display the distinctive emblem occurs only when they have

in fact geased to do any work other than medical work, and that it continues
only so long as the person, unit or transport remains exclusively devoted

to medical work. It was considered that assignment to medical work (receipt -
of an order to perform medical work) and the actual cessation of nonmedlcal
activities may not coincide in time. f '

5. MILITARY IMPLICATIONS. ¥
o ﬁ
The emphasis on temporary medlcalkpersonnel units and transports,
although not novel in practice, will ;mpose a requlrement for addltlonal
controls and measures to prevent abuse. :
. b .
i

RECOMMENDED U.S, ACTION,

No understandings or implementing legislation is necessary.
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PROTOCOL I, PART II, WOUNDED, SICK AND SHIPWRECKED

- SECTION I, GENERAL PROTECTION

Art;cle 8 - Termlnology) (1) - Dlstlnctlve Emblem, (m) - DlStlnClee

Signal. Art (12) and (13).

1. TEXT OF ADOPTED ARTICLES.

‘Article 8 - Terminclogy ﬁ

For the purposes of this Protocol:
* % % ;
!
(1) "distinctive emblem" means the distinctive emblem of the red
cross, red crescent or red lion and sdn on a white ground when used for
the proLecLlon of medical units and transports,Aor medical and religious

"t

personnel, equipment or supplies. Ry

‘ . e . . W : N ces o

(m) "distinctive signal' means agy signal or message specified for
¢ identification exclusively of medxcal units or transports in Chapter

of Annex I to this Protocol :

2, REFERENCES.

I Convention, Art 38,
II Convention, Arts 41,43.
IV Convention, Art 18,
Protocol I, Arts 18, 21-28, 37, 38, 85, Annex I, Chapters II and III.
Resolutions #6 & 7, 1949 Dlplomatlc Conference.
Resolutions #17-19 (IV) 1974-1977 Diplomatic Conference:

3. RELATION TO U.S. POSITION.

a. The Conference adopted the U.S. proposal for the distinctive emblem,

but changed the conjunctive "and" to the disjunctive "or" in the last line.

The change is an improvement.

b. Article 8(m) is entirely consistent with the.U.S. ptoposal.
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‘III’ COMMENT.

a. The provisional definition of distinctive emblem did not distinguish
between the protective use of the emblem (Arts 39, 43, First Convention;
Arts 41-44, Second Convention; and Art 18, Fourth Convention) and the
indicative use for showing affiliation with national or .international Red
Cross organization (Arts 44,53, First Convention). Committee II used the
~term so defined in Articles 18 (2),(3),(4),(5),(7),(8), 28, Annex I,

~Articles 1-4, 5. An explicit distinction between the protective use and
the indicative use became necessary because the text of Article 38,
necognized Emblems, adopted by Committee III, prohibits the "improper use
of the protective emblem of the Red Cross, Red Crescent, and Red Lion and
Sun, . ." In reconsidering Article 8(1) in the light of Committee III's .
action, Committee II decided to retain'the term "distinctive emblem" but
revise its definition so as to make it clear that only the protective use
of the emblem is relevant to Protocol I. The indicative use of the emblem
is amply protected under Articles 44 and 53 of the First Convention. The
Conference modified Article 38 to.confdim to Committee II's terminology.

| : v ~

b. Article 8(m) is in full harmonﬁ?with Article 18 (5) and (6) and
Chapter III of the Annex by providing that the signals identified in
Chapter III are for the exclusive use of medical units or transports.

b

‘ . ; ¢
. MILITARY IMPLICATIONS.. '

~See par 5 under Articles 18, 26 bis, and 30.

6. RECOMMENDED U,.S. POSITION,

a. No U.S. understanding is required.
b. TFor follow-on actions concerning establishment of distinctive

signals, see Discussion under Annex I, Articles 6, 7, and 8, Resolutions
17(1v), 18(1V), 19(IV) of the Diplomatic Conference.
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PROTOCOL I, ‘PART II, WQUNDED, SICK AND SHIPWRECKED

SECTION I, GENERAL PROTECTION

Article 9 - Field of Application

1. TEXT OF ADOPTED ARTICLE.

Article 9 eld of au;llﬂntio i
Al. This Part tne provisions of which are intended to ameliorate
the condition of the vwounded, 1cV and shipwre cyéd, shall apply to
all thcse affected by a u1tuatlon ‘eferred tc in Article 1, wvtnou*
any adverse distinction foundeg om race, colour sex, 1angua"c,

religion or belief, political or ytﬁor opinicn, national or social-
-origin, wealth, blrth or other stétus Or on any other similar’

criteria. ‘ '

2. . The relevan rov151ons of A ;Jcl es 27 anc 32 oP the Flr"t
ention snal; o ly to permanent mzdical units and transports
er than ncspital SleS, to which ﬁrul le 25 .0of the Second ‘

ALonvention anplies) and their personnel made available %o a Party

to the confllct for humanltarlan purposes: :

(a) by a neutral or other State ihich is not a_Party‘té
tha‘~ conflict; : : ’

(b) by a recobnléed and authorlzed 2id kociepy,of such a

"(¢) by an impartial internaticral numanitarian organization.

;2. REFERE ENCES.

I Convention, Arts 3, 12, 27.
IT Convention, Arts 3, 12, 25.
ITI Convention, Arts 3, 16.

IV Convention, Arts 3, i3,
Protocol I, Arts 10, 75.
Protocol II Art 2.
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4 3. RELATION TO U.S. POSITION.

a. Par 1,. as amended by Committee II at its ninety-ninth meeting
(CDDH/II/SR 99) is consistent with the U.S. position.. ‘

(1) The Committee II substitution of the words "all those affected
by a situation referred to in Article 2 common to the Conventions." is
inot a substantive variance from the proposed U.S. language: "all
combatants and non-combatant military personnel of the parties to a.
conflict and to the whole of the civilian population of the parties to
a conflict." For consistency with the ;formulation used by Committee I,
the drafting committee substituted ”Ar?icle 1 of the Protocol" for
"Article 2 common to the Conventions."

(2) At the First and Second Sessions the U.S. had strongly urged that an

illustrative list of criteria upon which adverse distinction may not be '

made in relation to medical care be inéluded,in this article or in

Article 10, similar to that which is idpluded in Article 3, common to

the Conventions, and in Articles 12/12/16/13 of the respective Conventions,

(CDDH/II/50). Committee II, however, favored the deletion of this list

for fear that criteria not included thd%ein might be disregarded notwith-

standing the clear showing that the liif was only illustrative (CDDH/II/40
hisored by Australia). 3 L

b. At its last substantive meeting Committee II considered and adopted
a proposal co-sponsored by Australia and the U.S. (CDDH/II/435) to recon-
sider and revise Par 1 by the insertion of an illustrative list identical
to the one used by Committee III in Article 75, Par 1, Protocol I, and
by Committee I in Article 2, Protocol II. (CDDH/II/SR 99). '

4, COMMENT,

a. Par 1 serves a function similar to that of IV Convention, Article 13,
by making it clear that Part II of the Protocol applies comprehensively to
all persons, including a Party's own nationals, affected by armed conflict

- or occupation, for the purpose of ameliorating the condition of the wounded,
sick and shipwrecked. Thus, it applies not only to those persons who are
wounded, sick and shipwrecked but also to those whose duty it is to help
them and those who are in a position to affect their condition in any way
The restoration of the comprehensive nondiscrimination clause and the
illustrative list of criteria irrelevant to the care of the wounded and
sick is a welcome clarification. )

b. Par 2.
A :
’1) Article 27 of the First Convention establishes the procedures
W

teby a recognized society of a -neutral country can provide medical units
and personnel to a Party to the conflict. These procedures are: -
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(a)- Consent of its own government,

"~ (b) Units must be under the control of a. Party to the conflict,

(c) The Neutral Government shall notify its ‘consent to the
adversary of the Party accepting the assistance,

(d) The Party accepting the assistance must also notify the
adversary before actually employing the units,

(2) These procedures were used by Commission I in the 1972 Conference
of Government Experts as a convenient means for controlling outside- assistance
by medical aircraft. Article 9 extend$ those procedures, to the extent that
they are relevant, to the provision of permanent medical units, their
personnel, and transports by neutral states, recognized and authorized
aid societies, and by impartial intern%tional humanitarian organizations.

(3) Article 25 of the Second Convéhtion governs the procedure under
which hospital ships are made availabl%. This is reaffirmed and developed

in Article 22, Protocol I. v

H ’
(4) The deletion of the refe:edce&in Par 2(c) to t!' . CRC and the League
Red Cross Societies, at the requestjof the two organ: :rions, broadens the
irces from which medical units and transports may be ci.tained. The United
ates Delegation supported this result inasmuch as it provides a possible
source of medical assistance for developing countries, particularly with
respect to medical aircraft. It was the U.S. position since 1972 that so
long as medical aircraft are under the control of a responsible authority, .
the source of the medical aircraft is not important.

5. MILITARY IMPLICATIONS,

Minimal. Par 1 and Par 2a are merely reaffirmation of existing law.
Par 2b is consistent with the practice of States. To ‘the extent that
application of Par 2 improves an adversary's medical service, it tends
to relieve the strains on U.S. medical care for disabled enemy combatants.

6. RECOMMENDED U.S. ACTION.

No statement of understénding or implementing legislation is necessary
at this time.

®
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PROTOCOL I, PART II, WOUNDED, SICK AND SHIPWRECKED

SECTION I, GENERAL PROTECTION

Article 10 - Protection and Care

1. TEXT OF ADOPTED ARTICLE,

Article 10 - Protection and carg

1. All the wounded, sicl and shipwrecked  to whichever Paity thav

belong, shall be respected znd protected.
o :

2. In-all circumstances they shall he treated humanely and chall

recelve, to the fullest extent gracticable and Wwitn tihe 'egst
 possible delay, the medical caré}and attention required by theiv

condition. Thiere shall be no ?ﬁstinction ameng -them fourdasd on
~any grounds other than medical ihes.

5

2. . REFERENCES, ' : R > .

I Convention, Arts 12, 15.

II Convention, Arts 12, 18,

ITI Convention, Art 13. :
IV Convention, Arts 6, 13, 16.

Protocol I, Arts 8(a),(b), 9, 75.
Protocol II, Arts 7, 8, 17.

3. RELATION TO U.S. POSITION.

a. Par 1 is not inconsistent with the U.S. position. The variance is
‘a clarifying drafting change. ’ :

b. Par 2 as adopted was a compromise between those who wished to state
that medical care shall be accorded "without any discrimination" (CDDH/I1/40) .
and those who preferred to provide guidance with respect to nondiscrimination
by providing an illustrative list enumerating criteria which are irrelevant .
: to medical care and assistance. The U.S. favored the latter course
CDDH/II/50). ,The revision of Art 9(1) noted in the review of that articls
‘w provides the necessary guidance, &as does the last sentence of Par.2 of
P:ticle 10. ) : '
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ery donaticn of bilood fe: transfusion or s!
rSong ref?rrc: 0 4n paiagiaph 1, if that
e respensibility of th
nflict shall endeavour to keep a recor

dzrtelen with 2eirect to any pers
@ .

Y. surgical ope
deavour o ob:
iknowledged by

.Any %ilful act or omission which seriously endangers “ng
¥sical or mental health op integrity of any person who is in the
wer or.“ £arty ortner than the one on which he depends and whi.}h
@her vidlates any of the prohibitions in pararraphs 1 and 2 or
ils to coemply with 'the requirements of paragréph 3 shall be a

ave rvcach of this Protocol.

escribed in paragraph 1 have the right to refuse
&tion. In case of refusal, medical personnel shgl]
=h 2 written statenment to that effect, signed or

ne patient.

Fach Party to the conflict ghall keep a medical re

record for
xin for grafting by
donation is made under
1at - Party. 1In addition, each Party to the

d of all medical procedurcs
. e son who is interned, detainsd ox
z?rw1ce‘dep?1ved of liberty as a result of a situation refepred:
1n A»ticle 1, Thesé records shall be available at ali times

r ‘ection byY the Protecting Pover.

2. REFERENCES.

I Convention, Arts 12, 50

II Convention, Arts 12, 51

III Convention, Arts 13, 130

IV Convention, Arts 32, 147
Protocol I, Arts 75, 85(3) ,
Protocol II, Arts 4(2)(a); 5(2)(e)

3. RELATION TO U.S. POSITION.

a, Pars 1 and 2 are consistent with the U.S. position as proposed in CDDH/
I1/43. It should be noted that, notwithstanding the Fourth Session revision of
par 4, (excluding a Party's own nationals from being the object of the grave breach
denounced in par 4), the U.S. expressed its understanding that pars 1 thru 3 (and
inferentially pars 5 and 6) apply not only to persons in the power of an '
adverse Party, but also to any other person, including a Party's own

nationals, who are in any way deprived of liberty as a result of armed
c‘ct or occlipation.. (See Discussion in par 4; CDDH/SR 37, Annex P4).
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b. Par 3 is consistent with that position except that donations of
skin for grafting was included to the permissible donations at the sug-
gestion of the USSR and other medical delegates who expressed the view
that such skin donations are useful 1n the treatment of burn cases.

c. Par 4 was added in order to obtain a consensus for pars 1-3., See
comments below., The revision proposed by France in the Fourth Session
was adopted by consensus with the support of the U.S.

d. Par 5 was the result of a co;promlse with Arab States who maintained
‘pressure for the adoption of a prov151on requiring written consent for all
surg1ca1 interventions. v

e. Par 6 was also a safeguard necessary for ach1ev1ng a consensus for
~pars 1-3.

.
#

4. COMMENT.

a. The first three paragraphs are based on CDDH/II/42, co-sponsored by
stralia, Austria, Netherlands, Poland, Sweden, Switzerlaund, United Kingdom,
S. and U.S.S.R. Poland's co-sponsorship was significant because that

delegation had previously led opposition to any medical or pharmaceutical
testing on humans. It had also opposed any qualification by words imparting
criminality, such as "unjustified" te the prohibition against acts or
omissions which endanger the health of persons protected by the article.

The U.S., on the other hand, considered that some word imparting criminality
such as "unlawful" or "unjustified" was indispensable.

» b. Par 1. The first sentence states the general principle prohibiting
.unjustified acts or omissions which endanger the physical or mental health
of persons protected by the Third and Fourth Conventions (i.e., persons in

the power of an adverse Party). As it was noted that Art 65(c) of the
ICRC draft (now Art 75) included an inartfully drafted provision providing
similar protection for persons who would not receive more [avorable treat-
ment under the Conventions and the Protocol including the Parties' own
nationals, the U.S. proposed, and Committee II adopted, the view that the
application of Article 11 cover both classes of persens. '

In response_to a Canadian statement which suggests "that paragraph &
in its /amended/ form limits the application of the Article to a country's
own nationals (CDDH/SR 37, p. 7). The U.S. delegation made the following
explanatory statement: ' ' :

Article 11, Protection of Persons. My Government believes it
important that its understanding of paras 1 and 2 be stated as
a matter of record. :

. "My delggation was a co-sponsor of the formula adopted as
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Paras 1 and 2 apply to:

(1) 'Persons who are in the pover of an adverse Party,'
Prisoners of War, and all civilians protected bv the Fourth
.Convention, whether in the territory of the Detaining Power
or 'in Occupied Territory. It includes those who are rela-
tively free to pursue their normal pursuits, as well as those
~who are interned or otherwise deprived of liberty. It applies
also to

(2) other persons, including the Party's own nationals, who are
~ interned, detained, or otherwise deprived of 11berty as a
result of host111t1es or occupation.

It is the'further understanding of my Government that the evils against
which this article is directed are 'unjustified acts or omissions, by
or on behalf of the occupying or Detaining Power or by amyDetaining
Authorities that endanger the physical or mental health or integrity
of the persons described in Par 1.' (CDDH/SR 37, Annex, pp. 3-4)"

The second sentence prohibits the appllcatlon of medical procedures
to the persons descrloed in the Article: -

(1) Y¥hich are not indicatedby the state of health of the patient. This
S a reaffirmation of the standards clearly expressed with respect to
Prisoners of War in Article 13 of the Third Convention and the extension
of that principle to other persons described in Article 11,

(2) Vhich is not consistent with the generally accepted medical standards
applied in the community to free persons under similar medical circumstances.
This standard is an innovation and is intended to prevent the use of experi-
mental procedures with respect to persons described in the article, even
if intended for therapeutic purposes,if the procedure is not approved by
the governing medical standards of the. communlty for application to
patients generally,

Several delegations expressed the understanding that among the procedures
prohibited are the administration of mind altering drugs not intended for
therapeutic purposes for the benefit of the subject.

c. Par 2. The prohibitions in paragraph 2 implement and provide
emphasis to the general prohibitions in paragraph 1 against medical pro-
cedures which are not indicated by the state of health of the person con-
cerned. Thus, the prohibition against mutilation does not preclude surgical
procedures including amputations which are judged by responsible doctors
to be essential to the health of the patlent and which are consistent with

'epted medlcal standards.
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]III"
In response to an expression of concern that pér 2b- could be construed as
stopping all reasonable and appropriate medical or pharmaceutical testing
by the medical profession and the pharmaceutical industry in occupied

territory, the U.S. representative in Committee II expressed the following
understanding: ’ : :

"It is our understanding that the prohibition in par 2b, within
any occupied territory, applies with full force to any such experiment
conducted by or on behalf of the occupying authorities, but has no
"effect on reasonable medical or scientific experiments conducted
within the occupied community by 1ts own medical and scientific pro-
- fession under generally accepted %esearch standards for testing on
human subjects.

"It is our further understandlng that no medical or scientific
experiment, may be conducted on ahy person, who is interned, detained,
or deprived of liberty as a result of hostilities or occupation;
whatever his nationality or affllhatlon may be, wherever he may

- be if such medical or scientific experlment is not indicated by ‘the
state of health of the person concerned and if it is not consistent
with accepted medical standards whlch would be applied to free
persons under similar medical c1ncumstances.

. "Our understandmg is based on our, recognition that full, free
and informed consent is a necessary prerequlslte to med1ca1 and
scientific testing on human sub jects. o ' ’

"Such consent cannot_be'presumed in any relationship between
occupying authorities and the people of occupied territory, nor with
respect to any person who, in connection with the hostilities or
occupation is deprived of his liberty by intermment, detention, or
any other form of restraint." (Statement made in Committee II Drafting
Committee, 1975 Session). ‘ ‘ :

d. Par 3 provides a narrow exception to the prohibition of par 2c,
whereby the persons described in par 1 may make voluntary donations of
blood for transfusion or of skin for grafting under rigid safeguards. This
exception was proposed in recognition that these two life sav1ng substances
are avallable only from human sources.

e. The fragile consensus for_CDDH/II/43 was almost upset when the USSR

and Poland joined Mali and Bangladesh in opposing'Par 3 for fear that a
Detaining Power would use PWs and other detainees as living blood banks for
#he Detaining Power's armed forces notwithstanding the carefully prescrlbed
safeguards under which donations of blood would be accepted
Qorking group -achieved a consensus by proposing that violationq'of the

ndards in pars 1-3 be a grave breach of the Protocol and. by prop051ng
the record. keeping provisions of par 6. -
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f. The U.S. Delegation accepted par 4 only after it was modified by
making willfulness an element of the offerise, and after the prcscription
of the paragraph was limited to acts or omissions which seriouslv
endanger the persons protected by the jarticle. It is consistent with
par 1, Art 13, Third Convention. In accepting par 4, however, Committee IT
agreed to review it after it had an opportunity to examine Article 85,
Repression of Breaches, of the present Protocol (CDDH /221/Rev.l). As
-adopted by Committee IT at the Second Session, Par 4 referred to "any
person described in par 1", thus inclyding within the scope of the grave breach
acts against a Party's own nationals, ! During the Third Session, Committee
I completed its work on Article 85. it refers to Article 11 as having
defined a grave breach. 1In relevant part, the Report of Committee T
states: ' '
". . . a number of delegations pointed out that the acts
or omissions defined in Article 11, paragraph 4, ought not,
technically speaking, to create a grave breach if committed
against a country's own nationals. The delegations concerned
asked the Chairman of the Committee to raise the matter with
~ the Chairman of Committee II."

ounced by the First and Second Convention, Committee II did not consider it

asual to draft paragraph 4 so as to include all persons protected under
pars 1-3 within its scope. Nevertheless, Article 11 is broader than other
provisions for the protection of the wounded and sick. It was deliberately
- broadened so as to encompass the scope of ICRC draft Article 65 ¢, which
is intended to protect "persons who would not receive more favorable treat-
ment under the Conventions or the Present Protocol including a Party's own
nationals.'" It is noteworthy that, in Article 85(2), Committee I limited
the scope of grave breaches against the wounded, sick or shipwrecked "to
such persons of the adverse Party protected by this Protocol, or against
medical or religious personnel, medical units, or medical transports under
the control of the adverse Party , , . ." By this action, Committee I
excluded from the scope of the additional grave breaches, civilian

inded ‘and sick and dical el who a t it an adver
\;Z::y? n S1C nd medil personn wno re no UV@@Q 9’ gog’kon" 6\$rse

‘asmuch as a Party's own nationals may be objects of the grave breaches

For consistency with the policy adopted by Committee I, the U.S. delegation
supported the effort of Belgium, France and the Netherlands to reccnsider ,
par 4 and to amend it so as to exclude a Party's own mationals as objects . |
of the grave breaches denounced in par 4. The French proposal was adopted

by consensus (CDDH/II/438; CDDH/II SR 99). ' :

- g. Par 5 was adopted by cousensus after the Arab co~sponsors of
H/I1/70 agreed to the formula stated in lieu of their original proposal
h would have required written consent as a prerequisite to any surgical
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intervention of any wounded or sick person. The U.S. position was to oppose
the Arab proposal. By turning the substance around to an endeavor clause for
obtaining a written refusal of surgery, the objectionable features of the
original proposal were avoided. Moreover, the adopted formula does not
interfere with U.S. practice of compelling its military personnel to undergo
needed surgery over.the patient's objection, if such involuntary surgery is
directed by a medical board, ’

f. With regard to par 6, it should be noted that an occupying power is
required to keep records on donations made under the responsibility of that
power. It would have been unreasonable to expect the occupying power to
maintain records with respect to ddnatipns made by ‘individuals in occupied
territory within their own medical facfiities and under the direction of
the medical personnel of the occupied territory.

5. MILITARY IMPLICATIONS. }

There are created some administratibe procedures for the Commander
of a PW camp or the military commander ;of an occupied territory with respect
to keeping records. Medical service t&?personS'detained on account of the
ggared conflict will have to be closelyJ%onitored to ensure compliance with
. standards provided in this artic].e!??} '

6. RECOMMENDED U,S. ACTION.

a. Oppose any effort on the part of U.S. allies to construe Article 11
as excluding protection to a Party's own nationals, except to the extent that
Par 4 has that effect. If any States interpose expressions of understanding
similar to that made by Canada, the U.S. statement of understanding noted
in Par 4 should be repeated at the time of signature.

b. As Pars 1-3 and 5-6 are self-executing, no new legislation is

required at this time, except as to par 4. ‘Implementing legislation as to
par &4 should be considered along with implementing legislation as to Art 85.

‘
B
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PROTOCOT, I, PART II, WOUNDED, SICK AND SHIPWRECKED -

SECTION I, GENERAL PROTECTION

Article 12 - Protection of Medical ﬁnits

1. - TEXT OF ADOPTED ARTICLE,

{
“Article 32 ~ Proicection of medicah units
AT e

——— A 5 0. 5 s o D

1. Medical units shall be respected and protected at all times

and shall not be the object of dttacu. : e
2. Paragoaph 1 shall apply to cgvilian medical units, provided
that they: - '

(a) belang tu one of the Tarties to the conflict;

(b) ars recognized and authorized by the cempetent authority

‘ cf cuz or the Parties to the conilict; or

(c) are aullorized in confo”wﬁty with Article 9, parapraph 2,
' of thnis irotocol or Aru;01ﬂ 27 of the First Convention.

.3. _The Partiz: o th 'confi*ct are invited to rotify eqch cther
of the loca.ion of %heir fixed medical units. The atsence oi su
notificatiicn chail nou exenpt any of the Prrsies Trom the
cbligﬁtlc" to comply with the provisicns of paragraph 1.

N
.

¢ ‘ndor no ciraufzﬂzvcea ehall medicel un*ts te vscd in &n
3vtern fo rhleld military objectives from attask, Whassvep
peosible, the Parties to the cenflict shzll ensure thas medicat
?gits cre sc osiived-that attacks egainst military cbjectives do not
iuperil thelr satety. ' : ‘ '

2. REFERENCES,

~a, As to Pars 1-3:
I Convention, Art 19
II Gonvention, Arts 22-25,27-28
IV Convention, Art 18
Protocol I, Arts 21, 22-23, 2:-27
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' 'b; As to Par b:
I Convention, Art 19

III Convention, Art 23
IV Convention, Arts 18, 28

3. RELATION TO U.S. POSITION,

Although some drafting changes were made, Article 12, as adopted, is
entirely consistent with the U.S. position. The added reference to
Article 9, par 2, is a needed improveﬁFnt.

4. COMMENT. é
a., The distinction, drawn in par & of the ICRC text, between permanent
and temporary medical units, became rehundant when the Committee adopted a
definition of "permanent med1ca1 unltsn and '"temporary medical units".
See Article 8(k). F= : :
i . -
1

4 b. The second sentence of par &4 HF a reafflrmatlon of the secornd par
rticle 19, First Convention. - The quallflcatlon 'whenever possible"
e

.es account of the fact that frequently mobile units must be in areas
of danger in order to perform their medical mission.

5. MILITARY IMPLICATIONS.

This article reaffirms U.S. practice of not attacking med1ca1 units,
military or civilian, and not using medical units to protect military
objectives from attack.

6. RECOMMENDED U.S. .ACTION,

No statements of understandiﬁg or implementing legislation are required.

O
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.PROTOCOL I, PART II, WOUNDED, SICK AND SHIPWRECKED

SECTION I, GENERAL PROTECTION

Article 13 - Discontinuance of Protection of Civilian Medical Units

1. TEXT OF ADOPTED ARTICLE.

-

Loticle 135 - Dlsunntinuanee of nrotection of civilian ~edicen? rGit

a
b

€1 NGRS O e @ +—— o~y ' ST R I B RO A DA T TR MM L Ll TR & @2t e A ST o s SAS

o to which civilian medical units sre entitled
niece they are used to commit, outzide their
tion, acts harmful to the enenv, Protection ray
iy

-

1. “The proteccs
«nAdl not cear e v
huroaltavicn runc

N

J
TOHNVEL:, CO2BG O al'ter.a warning has been given uGuiJPﬁ« viency
sprnrorointe @ -donwble LIWC"leLt and after such vﬂ“nﬁrg hos
: 7(!:’: i n.“euucg.

5~y .

« The follow’ng vhall not be considered as acts harnful to th:
‘ 'ﬂ']: B

. Ry,
L4

N |

" (2, that the parsonncl of the unit are equipped vith 1ight

A 4 indivicua) weapons for their own defe ba
ze;

(o
£ nece or for that of
the wounded and sick ia their chare :

(b} that the unit 1s guarded by a p1cxet or by sent t1i2s oF
&n escort;

(c) -that srall srms and ammunition. taken Trom the wourded oo
ra T

sick, and not yet hdndcd tec the proper service, a:
in the unics;

(4) tiot wnhers of tha cemzd {orces or other combatants ape
in the unit for medical reacons.

2. REPERENCES..
I Cohvention, Arts 21-22, 35
IT Convention, Arts 34, 35

Protocel I, Arts 29, 51(3), 65
Protocol II) Art 11
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3. RELATION TO U.S. POSITION,

a. Pars 1 and 2(b), (c) and (d) are consistent with the U.S. position.

b. Par 2(a) was added. It is similar to Art 22(1l), First Convention,
applicable to the personnel of military medical units. It should be noted
in this connection that Article 21, First Convention, does not specify that
the arms carried by military medical personnel may only be "small amms" or
"light individual weapons', this latter qualification was inserted on the
insistence of Mexico. '

4. COMMENT.

a. The provision dealing'with loss of protection and warning is sub-
stantially similar to Articles 21 and 22, First Convention; Articles 34 and
35, Second Convention; and Article 19, Fourth Convention.

b. The U.S. did not oppose the addition of par 2(a), but indicated, in
accordance with negotiating instruction, that the provision is without
o judice to the right of the Party in control of the area to disarm the
'sonnel if this is deemed necessary as a security measure. :

The debate in Committee IIT and the Plenary concerning Article 44
(formerly 42) emphasizes the importance of carrying arms openly which may
. be the sole criteria for distinguishing between combatants and civilians
under some tvpes of war. The implications of this development have had a
significant impact on Committee II in its deliberations on the conditions
under which civil defence personnel may be entitled to special protection
in the ground combat zone. Several delegations which supported Art 13(2Y{a)
by anology to Article 21, First Convention, expressed second thoughts to
the effect that changing rules as to entitlement to privileged combatant
status, warrants reconsideration of par 2(a). As Committee II, after
extensive debate and prolonged consideration ultimately adopted a compro-
mise solution which permits civil defence personnel to carry light indi-
vidual weapons for the restoration and maintenance of order in distressed
areas and for self defense, it was not feasible to reconsider Art 13. The
Committee's action with respect to Art 65, par 3, resulted in expressions
of understanding adopted by the Committee, as well as statement of under-
standing by delegations one of which was supported by the U.S. Two of
these understandings are equally relevant to Art 13. See Discussion as
to Art 65¢3) under pars 4g (Page I-65-8, I-65-13,14). :

(1) The term "light individual weapons' is not well understood.
‘yrding-to the Mexican representative who participated in the delibecrations

erning Art 85(3), the term probably is.intended to exclude the types of
ons issued to heavy weapons sections of Infantry Platoons, or those of
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the heavy weapons Platoon of an Infantry Company in the 1920s and 1930s.
This would exclude such weapons as mortars, and 50 cal. machine guns. It
was probably intended to refer only to rifles and handguns. Although uo
committee understanding emerged except cross reference to Art 13, (which
provides no guidance), several delegations concurred in an understanding
that the term excludes '"fragmentation grenades and similar devices as
well as weapons which cannot be effectively handled or fired by a single
individual, and those which are basically intended for materiel targets."
(CDDH/II/SR 95, p. 11; CDDH/II/467, par 73).

(2) An agreed note sought to clarify the matter by explaining the
purpose for which civil defense personncl may be armed. This expressed
the understanding that civil defense personnel may be armed for self
defense against marauders and other criminal individuals or groups.

They may not engage in combat against the adverse Party and may not use
force to resist capture. If, however, they are unlawfully attacked by
individual members of the adverse Party's forces, they may use their

 weapons in self defense after having made a reasonable effort to identify
themselves as civil defense personnel. (CDDH/II/467, par 78). See also
‘'FM 27-10, The Law of l.and Warfare, par 223b. ‘

§ c. Par 1 might be construed to restrict the ability of military
lements to defend themselves against attack from weapons operating within
ivilian medical units. In this connection the rule under Article 21,

First Convention, and Article 34, Second Convention, pertaining to mili-

tary medical units, is identical. Nevertheless, direct-attack endangering

the military element would invoke the right of self defense and would
justify an immediate response if necessary for the safety of the military
element under attack. The requirements for warning is qualified by the
term "whenever appropriate', thus affording justification for dispensing

with a waiting period if the threat is urgent and immeédiate. See Art 51(3).

d. During the Third Session, Committee II reconsidered par 3(d) by
consensus and changed the formulation by using "medical reason' instead
of "medical treatment'. This formulation was considered more reasonable
because there are many legitimate reasons for military persons to be
within a medical unit or establishment other than to receive treatment.
For example, they mzy be in such a unit for a periodic physical exami-
nation, to receive immunization shots, to donate blood, bring in patients,
and others. : :

5, MILITARY IMPLICATIONS.

The article is consistent with present law and merely sets out rules
ich protect civilian medical units unless they commit acts harmful to
le enemy. : '
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6. RECOMMENDED U.S. ACTICN,

In order to adapt the significant understandings expressed with
respect to Art 65(3) to the analogous problems presented by Art 13(2)(a),
the U.S. should express understanding along the following lines at the
“time of signature:

(1) It is the understanding of the United States that the term
“light individual weapons" as used in Article 13 excludes
fragmentation grenades and simildr devices as well as weapons
which cannot be handled or firedlby a single individual, and
those which are basically intended for materiel targets such

as ammored vehicles or aircraft. "

(2) It is the understanding of the United States that medical
personnel may be armed only for their own defense or for that of

- the wounded and sick in their charge against marauders and other
criminal individuals or groups. They may not engage in combat
against the adverse Party and they may not use force to resist
capture. If, however, they are unlawfully attacked by individuals
of the adverse Party's forces, they may use their weapons in self
defense and in defense of the wounded and sick in their charge
after having made a reasonable effert to identify themselves,

I-13-4



PROTOCOL I, PART II, WOUNDED, SICK AND SHIPWRECKED

SECTION I, GENERAL INFORMATION

Article 14 - Liminations on Raguis1t10n of Civilian Medical Units

1. TEXT OF ADOPTED ARTICLE,

_ i
v & 2 . ] - v * KR . . . 3 « . . . o
At“c*é 14 Limitations ¢on reouliltlon of civilian nedical tniin

4
[
———

‘;edsng ?ﬁ’ubglngPover has the duty to ensure that the nhd?~?’
© “ue civiiiarn population in occupied territory continue to
A Sat.a.uilc‘dc ‘]}
. The Occupying Power shall nctj th=refere, requisition civilian
nedil 11 units, their eguirment, uhqlv matiricl or the serviess of
hel * personne el, so long as thes *psoL“coo are necessary for the
sion of hdequure medical oCl/,Cv‘ for the civilian popurabion
PG PR N RPN Y

r the continuing meulcal cave of any W“LJJ:d anc s.Ci glirendy
treutluCll .

r

Je Prov'ded that the general rule in pd;,grgav 2 continues Lo b
observed, the Occupyving Power may requisition the L41d 1psvglces,

suogect to the following particular cond1tion°'

(a) that the resources are necessary for the adequate ard
immediate medical treatment of the wounded zand ook
members of the armeé forces of the Occupyiuag rower oy &f

_prisoners of war;

(b) that the raquisition continues only while such necescity
exists; and .

(¢) that 1nmodlatc arrangenents arne made to’ enuure that th..
“medical neesds of tine eivilian population, as well as. thos
of any wounded and sick under treatmect who are af‘ert
by thie reguisiiion, cecrtivul te ke cetisiied. '
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.. REFERENCES .

1907 Hague Regulationé, Art 52
IV Convention, Arts 55; 57

3. RELATION TO U.S. POSITION.

a8, The U.S. position, which was to support the ICRC text with a clari-
fying amendment relative to prisoners of war, was rejected in favor of a
stronger limitation on requisitions ?“DDH/II/AI Austria, Canada, Finland,
Sweden, and others).

b. ”Par 1 is a brief reaffirmation of Article 56, Pourth Con»ention.
.c. Par 2 is not inconsistent wimh Article 57 Fourth Corventlon.

}
d. Par 3 {s inconsistent with the U.S. position in the following
respectS‘ - . 4
(1) It eliminates the pers$hne1 of the occﬁpation administration
Arom those entitled to benefit from #équisitiOﬂed medical units. (The U.S
oposal that prisoners of war be spec1f1cally mentioned as being in the
ermitted class was accepted.)
(2) An unambiguoﬁs priority for the retention by the civilian
population of adequate medical care was established without regard to the

urgency -of the need for medical facilities of the wounded and s1ck of the
Armed Forces. k

4, CCOMMENT,

" a. The U.S. was successful in blocking an effort to provide civilians
a priority for the same standard of medical care as that enjoyed prior to

the requisition. So long as the standard is limited to adequate medical
care, the article.is acceptable.

b. The deletion of "member . . . of the occupation administration" is
probably consistent with Atrticle 52, Hague Regulations, as requisiticns must
be for the matter of the "Armv of occupation". .

c. The adobtion of Article 14 with respect to civilian medical units
does not alter the effect of the Fourth Conventlon, Article 57 wltb respect
civilian hospltals
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5. MILITARY IMPLICATIONS,

The military commander of an occupied territory may be somewhat
circumscribed in the requisition of civilian medical units but no adverse
effect to the U.S. is foreseen. '

6. RECOMMENDED U.S. ACTION.

No statements of understanding or implementing legislation are necessary.
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PROTOCOL I, PART II, WOUNDED, SICK AND SHIFWRECKED

SECTION I, GENERAL PROTECTION

Article 15 - Protrctlon of Civilian Med1ca1 and Religious Personnel

1. 'TEXT OF ADOPTED ARTICLE,

15

Lie
<

Articlc -~ Protectici of ci

‘i.  Cilvilian medical perscnnelfshall be resnected and protvected.
2. If nesded, all available help shall be afforded £o civslian
meaical nproonnpl in an area wheve civilian mecical services 2y
disrup*® by reason of combat activity.

3, The Occupying Power shall afford civilian medical versonmel in
occunied territories every assistance %o enzble tham o verfora, To

p-sest of their ability, their humanitarian functions. 7Tha

.upylrg Pcuer may not require that, in the perfcernancs or the
sunctiong; snch personnel shall give rﬁ-o*:tv o the trecatment -
any person except on medical grounds. Thev sholl rot Lo comne M
to Ccf y out teakq which are not comp aLlsle with their bumeénivoicn
nission.

b, Civilian medical perscennel shnll) have zceesns Lo, any vlace
where their services are essential, sutisct to such supervizory and
safety weasures r.s the relevant Party to the conflict may deen
necessary. ’

5. tilian relagi
The pr v*51unuboL th
the protection and i
equally to such persons

o yc: SO -!A':‘J_
e Conventions
dentification

and oi

REFERENCES.

I Convention, Arts 24, 27.
II Conventicp, Arts 36, 37.
IV Convention, Arts 20, 56, 58.

this Protocol

of medicael pcorsonnel shell a

shall te respected and protacied.

CORC’P“l“"

eply



3. RELATION TO U,S. POSITION.

a, Pars 1, 3, and 4 of the Committee text are, subject to minor drafting
changes, consistent with the U.S. p051t10n. :

b, Par 2 of the ICRC draft, which the U.S. supported, was deleted as
it became unnecessary when the definition of civilian medical personnel
(Art 8(c)) was clarified by the adoption of Art 8(k). This provision
makes it clear that temporary medical personnel are '"medical personnel
only when they are ‘'devoted exclusively to medical purposes . . . ."

c. Par 2 (formerly 3). The term "If needed all available help" was
substituted for "All possible help'". Because the term "combat zone" was
found to be a military term of art which may have different connotations
in different countries, a relevant nontechnical description of the area
where civilian med1ca1 personnel may need assistance from the Parties was
used. : -

d. Par 5. At the instance of the Holy See, strongly supported by
Austria, the Committee deleted reference to "other persons performing
similar functions." ‘The deleted words were intended to provide protec-
&ion to civiiian splritual advisers of a non-religious nature. The U.S.

supported the ICRC text as drafted which reflected the position of the

herlands. At the Third Session, the Holy See, supported by Austria and
others, persuaded Committee II to reconsider the second sentence and to
delete the word "permanent", thus extending equivalent status to chaplains
temporarily attached to civilian medical units. At the Fourth Session, the
provision was amended again to align the text to the definition of rellglous
personnel in Par 8(d). :

4.  COMMENT.

a. Concerning par 3, the Committee elected not to. follow the recom-

mendation of a mixed working group of Committees TI and III members whose

task it was to study different terms used in the Conventions and the draft
Frotocols for areas where military operations were in progress. The decision
to use non-technical and relevant descriptive language seems to be appropriate.
It will, however, require that, in connection with other articlas (18, 26,
59), great care be exercised in the selection of relevant language to describe
the area or place in which a rule of the Protocol shall apply,

b. At the Third Scssion, the last sentence was changed for counsistency
with the formula adopted by Commlttee IT in Article 9, Protocol II. The
new formulation ,prohibits compelling medical personnel to carry out tasks
h are not compatible with their humanitarian mission. +this was con-
red to be more reascnable than the previous formulation which protccted
theiy cowpulsory employment on tasks unrelated to the1r mission.
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c. Par 5, civilian religious personrel. Under Articles 24, 28, and 40
of the First Convention, chaplains attached to the armed forces are accorded
the same protection and status as medical personnel. - This includes the
right to wear the distinctive emblem. Par 5 as redrafted in line with the
definition in Art 8(d) now extends thé same protection to chaplains attached
to medical units, medical trausports and civil defense organizations.

5. MILITARY IMPLICATIONS.

_ . . .
There is established a requiremen'%to give, if needed, all available
help to civilian medical personnel in 'combat areas. However, use of the
word "available" qualifies the help to be given and should not impede
combat requirements. Such help tends to relieve the requirement for
medical personnel support implicit under Article 10.
o
_ ‘ i
6. RECOMMENDED U.S. ACTION. 3

of understanding or implementing

There is no need for any statementd

‘gislation. . 5
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PROTOCOL I, PART II, WOUNDED, SICK AND SHIPWRECKED
SECTION, GENERAL PROTECTION

Afticle 16 - General Proteétion of Medical Duties

1. TEXT OF ADOPTED ARTICLE,

&
. . . #® . s
Artlclg_lg - General protectloé of medical dutiecs

l. ‘Under no circumstances shall any perscn be punisned for
arrying out medical dCLlVltWCﬂ compatible with medical ethics,
regarcle of the person bencx%plnf tr.orefirom.

2. ?¢.suns-engao d in LG“JC“§IdLLlV13iCS si2) not be compelliec
to perform acts or to carry ouU‘..rf contrary tc the rules of
rniedical ethics or to other mchL 1l rules Azsigned for the benafit
of the wounded and =sick or tc ”“o provisions of the Conventions ¢z
p‘”ﬂcm performing acits or from

f thisz I'rotoccl, or to ‘Plldl”
hreying out werk required by those rul s and provisions.

5. No perscn engaged in medical activities shall be compelled %o
give to anyore belonging either to an adverse Party, or to his oun
Party excent as requirced by the law of the latter Party, any
information concerning the wounaed 2nd sick who are, or who have
been, under his care, if such 1‘fo;m7'now woulid, in his opinion,
prove hearmful to the patients concerned zr to tHDLr fomilies,
Regulations fer the ccmpulsory notlflcﬁthP of comruni icable
dlsease" shall, hovcvcr, be respect=4d,

Z. REFERENCES.

ICRC Report, Conference of Govt Experts, 2d Session (1972), Report
on Art 19, Pars 1.47-1.56.

Protocol I, Arts 8c, 11, 15 & 17.

Protocol II, Art 10.

l 4
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3. RELATION TO U.S. POSITION,

This article as adopted is fully consistent with the U.S. position.

4. - COMMENT,

a. This article applies to all "persons engaged in medical activities'".
‘It thus is not limited to "medical personnel" as defined in Article 8(c).
It covers private practitioners, nurses, medical attendants, as well as
members of military and civilian medical units. :

b. As it emerged from the drafting cémmittee, par 2 is difficult to
read. As an aid for construction, the following is provided:

.
-

"Persons engaged in medical activities shall not be compelled
(a) to perform acts or to carry out work contrary to

(1) the rules of medical ethics designed for the
benefit of the wounded and sick, or to other
B rules designed for the benefit of the wounded
or sick, ‘ oo

(2) the pbnventions,
. (3) this Protocol, or

(b) to refrain from performing acts or from carrying out
work required by the rules of medical ethics designed for the
benefit of the wounded and sick, other medical rules designed
for the bénefit of the wounded and sick, the conventions or
this Protocol."

The origin of this paragraph must be traced to the Second Conference of
Government Experts in which the U.S. experts expressed a concern that

many rules of medical ethics, particularly those designed to enhance

the status and economic well being of the medical profession, prohibit

members of the profession from cooperating with and training, uncertified per-
sonnel in the performance of medical procedures. Although such rules may .

be appropriate in some communities, they would preclude members of the '
profession from training paramedical personnel of the armed forces, who

may be required by circumstances to'perform,independently,minor surgery

or other medical procedures in the absence of a licensed phvsician.

cognition of she problem occasioned by lack of medical doctors aboard
3 lps and in isolated military units caused CommiSSion I to limit the scope.
t the comparable provision to 'professional rules designed for the benefit
- of ‘the wounded and sick."
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In this connection, Par 1.53 of English and Franch versions of the Report
of Commission I, Second Conference of Government Experts, erroneously
indicates that an amendment to accomplish this was not adopted. The
actual report of Commission I contained the following relevant remarks:
: | .
1.53. The attention of the commission was.drawn to the fact
that in some small ships or isolated units or places, urgent
medical acts, including small surgery, may be performed also
. by skilled personnel who are not professionally trained medical
personnel, in cases where there are no medical perscnnel avail-
able, and that such practice m%y be contrary to some professional
rules. An amendment was formugated to cover this situation.
.However, after discussion a new formulation of paragraph 3 was
adopted which sufficiently covered the above mentioned situation.

The record of what aéﬁtally happened was’ established during ‘the Second
Session of the Diplomatic»Conferen?e. See CDDH/II/SR 16, paras 46-47.

c. With respect to par 3, the original ICRC draft provided that ''No
person engaged in medical activity may be compelled to give to any authority
of the adverse Farty information concerning the wounded and sick . . . ."

The ICRC commentarv construed "adverse Party'" to refer to "the side opposed
to that to which the wounded and sick belong." As it was the understanding
of most delegations, including that of the U.S., that the ethical duty of
nondisclosure is subject to the requirements of the medical person's national
law, a debate on the subject was conducted during the Second Session. By

a vote of 27-1 with 10 abstentions, Committee II adopted a U.K. proposal to
change the opening phrase to read "No person engaged in medical activities
shall be compelled to give to any member of the party adverse to him infor-
mation concerning the wounded and sick . . . ." See Discussion under
Article 10, Protocol II, with respect to this issue raised at the Second

Session with respect to par 3 of that Article.

d. During Drafting Committee's consideration of Article 16, the TCRC
representative sought to change the French and Spanish texts by deleting
their equivalent to '"adverse to him'" for linguistic reasons. When it was
pointed out tlhiat this drafting change affects a substantive issue which
had becen determined deliberately by Committee II, a working grcup of the
Drafting Committee developed the new version which makes it clear that the
prohibition against compulsory disclosure applies to anyone belonging
either to (1) an adverse Party, or (2) his own Party except as required by
the law of his Partv. All members of the Drafting Committee, except fhg dele~
gation of France, were willing to accept the formulation as a drafting
change. Under the practice of the Drafting Committee, a single objection
to a change as being substantive precludes Drafting Committee changes.
Accordingly, the revision was refzarred to Committee II which adopted the
new formulationyby consensus. Thereafter, Norway and the USSR expressed
reservations as to the substance indicating that the prohibiticn of compul-
sion to disclose information should not be subject to national law under any
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,PROTOCOL I, PART II, WOUNDED, SICK AND SHIPWRECKED

SECTION I, GENERAL PROTECTION

Article 17 - Role of the Civilian Population and of Aid Socjieties

1. TEXT OF ADOPTED ARTICLE.,

Article 17. - Role of the Civilian Population and of Aid Societies

i
1. The civilian population shall re%pect the wounded, sick and shipwrecked,
even if they belong to the adverse Party, and shall commit no act of violence
against them. The civilian population and aid societies, such as national
Red Cross (Red Crescent, Red Lion and Sun) Societies, shall be permitted,
even on their own initiative, to collect and care for the wounded, sick
and shipwrecked, even in invaded or éccupled areas, No one shall be
harmed, prosecuted, convicted or punlshed for such humanitarian acts.

h
2. The Partles to the conflict may appeal to the civilian population
and the aid societies referred to 1nbparagraph 1 to collect and care for
the wounded, sick and shipwrecked, afid to search for the dead and report
heir locatlon; they shall grant bot% protection and the necessary

‘acilities to those who respond to this appeal. If the adverse Party
gains or regains control of the area, that Party also shall afford the
same protection and facilities for so long as they are needed.

2. REFERENCES.

I Convention, Art 18
II Convention, Art 21
IV Convention, Art 63
Protocol I, Art 41
Protocol II, Art 18

2. RELATION TO U.S. POSITION.

a. Although substantially reorganized, paragraphs 1 and 2 1ncorp01a*L
the substance of U.S. proposals

b. In lieu of '"shelter, care and assistance" used by the ICRC, or
"sheltar and care", the Comnittee elected to use "care'" believing that
: his includes all types of humanitarian aid to the wounded sick and
‘1px,recked whether medical or relief.
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c. The U.S. had also supported a par 3 which was patterned in part
on Article 21, Second Convention. In substance, it provided that a Party
to the conflict may appeal to commanders of civilian ships to take on
board and care for the wounded, sick and shipwrecked, and to collect the
dead. It also provided for special protection and facilities to ships
and craft responding to such an appeal. Because Australia wished to
amend par 3 by applying its principles to civilian aircraft as well,
Committee IT deferred action on that paragraph until the Committee had
completed its work on medical aircraft. The U.S. delegation opposed
the Australian amendment because it would create a class of protected

“aircraft which were not bound by the carefully negotiated conditions for
redical aircraft laid down in Articles 24-31. During the debate on this
matier at the Third Session, the U.K. delegations expressed the view that the
principles of par 3 were incorporated in the broad terms of par 2 and -
that par 3 was, therefor, redundant and unnecessary. An oral amendment
proposed by the U.K. to delete the 3d paragraph was adopted by a vote of
22-11 (u.S.) with 13 abstentions.

4. COMMENT.

~a. 'The relation of this Article to Articles 15 and 16 should be borne
mind: ‘ ' '
- (1) Article 15 deals with the protection of 'civilian medical personnel"
as defined in Article 8, i.e., those who are members of medical units. They
are entitled to wear the distinctive emblem. '

(2) Article 16 refers to "persons engaged in medical activities" and
provides protection for their medical or professional standing. It.would
apply to "medical personnel' as defined in Article 8 as well as all other
persons engaged in medical work, such a private practitioners, nurses,
medical attendants, etc. The latter are not entitled to wear the dis-
tinctive emblem. )

(3) Article 17 deals with the voluntary aid provided by the civilian
population spontanecusly or pursuant to an appeal for help and by voluntary
relief societies. Except for the medical members of relief societies who
are recognized and authorized as 'medical personnel" under Article 8, they
do not wear the distinctive emblem. Their protection consists of their
status as civiliams, their exemption from punishment for their humanitarian
activity, and assistance in the performance of such activity.

b. Although the U.S. supported the substance of par 3, its deletion on-
the ground of redundancy does not chiange the underlying principle that
avilian ships and craft may be solicited to perform humanitarian tasks
‘ sea or on other waters. Rather than risk the revival of Australian
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proposal to introduce a class of protected aircraft outside the regime
established for the use, protection and control of medical alrcraft, the
U.8. delegation acquiesed the deletion of par 3.

c. Relevant to par 1, at its 99th meeting Committee considered a
request contained in the report of Committee III, dealing with Arxticle-
38 bis (now Art 41), Safeguard of an enemy hors de combat (CDDE/III/361,
par 25, p. 9), which states in relevant part:

"Committee I (sic) should be asked to consider whether
Article 17, which it has already adopted, should be amended
by adding a reference to the protection of persons hors de’
combat. Certainly it seems that such persons should be
respected by the civilian populaticen. The Committee believes
that the proper place for this 1s to be stdted in Article 17,
rather than in Article 38 bis.'

In response to the Committee ITI proposal, the U.S. representative stated:

Article 38 bis Lgbw 4;7 provides in par 1 that persons who;are, or should
be recognized as hors de combat shall not be made the object of attack.
The same article provides that a person is hors de combat if,

""(a) he is in the power of an adverse Party (PW or
protected civilian); or

(b) he clearly expresses an intention to surrender; or

(c) he has been rendered unconscious or is otherwise
‘incapacitated by wounds or sickness, and therefore
is.incapable of defending himself."

The relevant provisions of Article 17 provides:

1. The civilian population shall respect the wounded,
sick, and shipwrecked, even if they belong to the adverse
party, and shall commit no act of violence agai