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The Freedom cf Information Act grovides the basic
2uthority and procedure for .the public toc ottain dccuments and’
records from the Federal Goverrzent. Findirgs/Conclusicns: The
act has given citizens access to records nct Erevicusly
available. Although it is Lteing used sostly by tusinesses aud
lav firas for purroses not ccnteafplated by the Congress, axy
dtteapt to requlate such use could alsc restrict use by the
Pubilc. MosSt agencies are making a reasonatle effort tCc seet the
act's time requiresents for resgondirng to requests, but a few
agenci=s nave not resporded within tbe 10-day time limit.
Agencies should evaluate each step of the process ardé ccrsider
estatlishing timse limits for each step. Agencies are not atusing
f2e rrovisions of the act. Cn the contrary, there is a
rzeluctance to assess fees, and clarificaticro is needed in this
area. One rproolem area is in applying exemptices frcax disclosure
~1lsteq 1n the act. Agencies diftered ir denials of requests and
in cdetermining what constituted a denial. Additional training cn
~ne act is needed iL scme agency field cffices with variations
amony aqencies . amourt and type cf trairirg needed.
laprcveaent is alsc needed ia support ty acency sarageaernt of
proacaas for providing public access tc Gecvernament records and
1R tne Quaiity OL agency reports oo isplementation cf the act.
iecomaendations: The Attcrney General shculd have the heads of
Federal deperrments and agencies: reviev regulations pertaianing
tc the dC- to make sure that they are clear, ccofors tc the
spirit Of tne act, and dc not contair unsarranted testrictive



provisions; advise fperscnnel to r2turn fees ccllected under the
act to the Treasury and to exercise better ccatrocl cver fee
assessment, collection, and processing; and esphasize tc
responsible officials the need to review the act's

isplementation at least annually. He stould: clarify wkat
constitutes an adverse determination ¢t deaial uynder the act;
esphasize to heads of departments and agencies tae need to
evaluate the training provided to field cffice staffs, determine
needs for additional training, and make sure that it is
provided; and evaluate the adequacy of staff resources allccated
to the Department of Justice's oversight rcle. The Congress
should consider amending the act to clarify the Department's
oversiqht role. (HTW)
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The Chairman, Subcommittee on Government
Information and Individual Rights, House
Committee on Government Operations, re-
quested that GAQ review the regional imple-
mentation by Federal offices of the Freedom
of Information Act--the b2sic authority and
procedure for th= public to obtain documents
and records from Feacra! departments and
agencies.

-- With few exceptions, regional personnel-were -

aware of their duty to respond to pubiic re-
quests and were attempting to comply with
the act. However, the act has not yet been
totally supported and implemented.

The Congress should consider amending the
act to clearly give the Department of Justice
oversight responsibility for act adminisiration.
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COMPTROLLER GENERAL OF THE ULNITED STATES
WASHINGTON, D.C. 20548

B~173761

The Honorable Richardson Preyer, Chairman

Subccmmittee on Government Information
and Individual Rights

Committee on Government Operations

House of Representatives

Dear Mr. Chairman:

In response to your April 19, 1977, request, we have
reviewed the regicnal implementation of the Freedom of 1In-
formation Act in field offices of seleccted Federal agencies.
At your request, we did not take “he time needed to obtain
writt-: agency comments. However, we discussed the matters
presented with agency officials and have considered their
comments in this report. _

As arranged with your office, unless you publicly an-
nounce its contents earlier, we plan no further distribution
of this report until 10 days after its issue date. At that
time, we will send copies to interested parties and make

copies available to others upon request.

Sincerely yours,

Juw « -

Comptroller General
of the United States



COMPTROLLER GENERAL'S REPORT GOVERNMENT FIELD OFFICES
TO THE SUBCOMMITTEE ON SHOULL BETTER IMPLEMENT THE
GOVERNMENT INFORMATION AND FREEDOM OF INFORMATION ACT
INDIVIDUAL KIGHTS

HOUSE COMMITTEE ON

GOVERNMENT OPERATIONS
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Overall, attltudeé of Federal departments
and agencies toward the Freedom of Infor-
mation Act and the concept of "open govern-
ment” have apparently becume more positive
since its passage 12 years a«-..

The “Freedom of Information" message has
reached the Government's numerous field
offices across the couniry. With few excep-
tions, Federal regional staffs are aware of
their duty to respond to public requests and
are attempting to comply with the act's pro-
visions. BAgency experiences with the act,
along with pressures frcam the Congress, the
Attorney General, and the courts, have prob-
ably helped foster this situation. (See

p. 6.)

.However, some agencies~-particularly the
investigative or regulatory agercies--still

tend to have somewhat negative attitudes.

This is undoubtedly due in part to their

unique operations and records and the real g
or perceived impact the act has had on

them. (See p. 7.)

Consequently, total support of the Freedom
of Information Act has not yet been achieved
in all Federal agencies' field offices.

The act's primary objective is to facilitate
the fuller and faster release of Government
information to the public. Enacted on

July 4, 1966, and amended on November 21, 1974,
it provides the basic authority and proce-
dure for the public to obtain documents and
records from the Federal Government.

JYear Sheet. Upon removal, the report
cover date should be noted hereon, i LCD-78-120



WHO IS REQUESTING DATA

The act has given citizens access to records
not previously available. At the agencies
reviewed, it is being used mostly by busi-
nesses and law firms--sometimes for purposes
not contemplated by the Congress. The wide-
spread use of the act by these groups has
burdened some agencies. Businesses and law
firms made 58 percent of the requests; only
14 percent were made by individuals.

Any attempt to regula.a the use of the act
by businesses and law firms, however, could
also restrict the use by the public. Rather
than attemcting to limit the act's us= by
particular groups, consideration should be
given to increasing public awareness and

use of the act. (See pp. 36 and 4l.)

REGULATICNS COULD IMPEDE ACCESS TO DATA

Most Government regulations that control how
the act may be used generally réflect its
spirit. Some, however, contain unclear and
unnecessarily restrictive provisions that
could impede the flow of information to the
public; such regulations need prompt reassess-
ment and clarification.
GAO recommends that the Attorney General have
the heads of Federal departiments and agencies
review Freedom of Information Act regqulations
to make sure that -

--they are clear,
--they conform to the spirit of the act, and

--unwarranted restrictive provisions are
eliminated. (See p. 8.)

TIMELINESS OF AGENCY RESPONSES

Most agencies are making a reasonable effort
to meet the act's time requirements. Many,
in fact, are supplying the requested infor-
mation within 10 days. A review of 2,375 re-
quests showed that in 86 percent of the cases
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th: agency responded within that period. A
few agencies. however, are taking much longer
to ~rovide requosted records.

The cepntralized processing system used pri-
marlly by investigative or regulatory agen-
cies apparently contributes to delays in
providing requested records.

Regardless of the reason for delays, some
agencies not complying with the act's time
response provisions do not:appear to be
sufficiently concerned about courtesy to
requesters since they are often not noti-
fied of the need for a time extension. In
additioca, these agencies have interpreted
the time requirement inappropriately by
failing to consider the search and evalua-
tion time required at field locations con-
tacted directly by requesters.

Agencies with centralized procedures for
answering act requests should evaluate each
step of the process and consider establish-
ing and/or enforcing time limits for each.
An alternative would be to delegate some
responsibility to field locations to speed
up processing time. (See pp. 28 and 30.)

FEES CHARGED FOR DATA

No evidence indicates that agencies are
abusing the fee provisions of the Freedom
of Information Act. On the .ontrary,
agency officials seem reluctant to assess
or collect such fees. Agencies need more
guidance and clarification in this area.

When fees are collected, control over re-—
ceipts is sometimes loose and not all
collected fees are returred to the Treas-
ury as required by law.

GAO recommends that the Attorney General
have heads of Federal departments and
agencies advise personnel to return fees
collected under the act to the Treasury
and to exercise better control over fee
assessment, collection, and processing.
(See p. 33.)
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THE PROBLEM OF APPLYING EXEMPTIONS

The act lists nine categories of material
which can be exempt from dizclosure. How-
ever, the Congress intended that the exempt
categories be used perm1351ve1y rather than
as mandatory reascns to withhold information.

Most field offices rev1ewed appear to use
discretion in applying the 'act's exemptions.
In some cases, however, exemptions appear to
be applied automatically. The considerable
individual Judgment involved in handling re-
quests results in differing responses to
similar reyuests for exempt material. The
denial pcocess itself differs from agency to
agency, and agencies' determinations regard-
ing whether information has been denied
affects a requester's rights under the act.

One area needing clarification is the cri-
teria for a Freedom of Information Act -
denial. If the Congress intended that every
incomplete response be considered a full or
partial denial, the intent is not being met.
Because of differences in what agencies con-
sidered a denial, requesters were not always
_given their appeal rights when.warranted and
were not treated equally by the various
agencies.

GAO recommends that the Attorney General
clarify what constitutes an adverse deter-
mination or denial under the Freedom of
Information Act. (See pp. 21 to 26.)

ADEQUACY OF TRAINING QUESTIONABLE

Additional training on the Freedom of Infor-
mation Act is needed in some agency field
offices. The amount and type of training
needed varies from agency to agency.

Accordingly, GAO recommends tha* the Attnrney
.General emphasize to heads of Federal depart-
_.ments and agencies the need to evaluate the

" training provided to field office staffs,
determine what additional training is needed,
and make sure that it is provided.
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Training needs can best be identified after
an overall evaluation of an agency's Preedom
of Information Act process has been made in
light of the agency's mission and type of
‘records maintained. (See p. 13.)

STRONGER SUPPORT BY AGENCY
MANAGEMENTS NEEDED

GAO's overall impression is that Federal
agencies' top management has not stressed
imprcving their programs for proveding the
public access to Government records. Al-
though several agencies keen records of
their Freedom of Information Act activity,
this data is apparently not used much for
monitoring.

Deficiencies in administration of the pro-
gram were not hard to find. On the other
hand, agsncy managers vere willing to act
to correct problems brought to their atten-
tion. However, the mazagers are apparently
not yet concerned enough to actively seek
better methods of administering the azt.

GAO recommends that the Attorney General,
to improve compliance with the Preedom of
Information Act, have heads of Federal
departments and agencies emphasize to
managers of field offices and headquarters
officials responsible for the act the need
to review the act's implementation at least
annually. Such a review would help identify
and correct shortcomings and could also in-
crease overall famil.arity with the act and
provide information needed to update train-
ing programs. (S2e p. 17.)

Although the act does not specifically estab-
lish an oversight agency, the Department of
Justice has been functioning in this capacity.
Justice, however, is not providing enough
staff resources to fulfill its interpreted
responsibilities.

Accordingly, GAO recommends that the Attorney
General evaluate the adequacy of the staff
resources allocated tc the Department's over-
sight role in concert with its determination
of its responsibilities under the act.



Furthermore, to strengthen Justice's ability
to perform as an oversight agency, the
Congress should consider amending the Freedom
of Information Act to clearly give the

. oversight role to the Department of Justice
and delincute the responsibilities of the
Departmenv in this role. (See p. 17.)

BETTER aGENCY REPORTS
ON THE ACT NEEDED

The 1974 amendments to the act require agen-
cies to report annually on their experiences
in carrying out its provisions. Most agencies
comply with this requirement, but they are
often less than precise in the data they re-
port. There are inconsistencies among agen-
cies, and sumetimes within the same agency,

in the denial statistics provided. The valid-
ity of the reported cost data is also ques-
tionable because the data is imprecise.

Limitations on the adequacy and accuracy of
informaticn in agencies' annual reports have
beer. pointed out in the Congressional Research
Service compilation of the reports. If the
reported information is used as a general in-
dicator of how the act is being implemented,
the effect of;these inaccuracies is probably
insignificant. However, if the information.
is to be used to aid decisionmaking, more
accurate infrormation and other types ~f in-
formation *;ill1 apparently be needed. (See

p. 43.)

At the Subcommittee's request, GAO did not
take the time needed to obtain written com-
ments on this report from agencies concerned.
However, GAO did discuss the matters presented
with agency officials and considered their
comments in completing the report.
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CHAPTER 1

INTRODUCTION

By letter dated April 19, 1977, the Chairman, Subcom-
mittee on Government Information and Individual Rights,
House Committee on Government Operations, requested us to
review the implementation of the Freedom of Information Act
(5 0.S.C. 552) in regional offices of selected Federal
agencies. The Chairman noted that most data gathered over
the last 10 years records the experience of Federal depart-
ments in Washington but fails to describe regional imple-
mentation.

The Freedom of Information ..ct, enacted on July 4,
1966, and amended on November 21, 1974, provides the basic au-
thority and procedure for the pubiic to obtain documents and
records from the executive branch of the Federal Government.
The act was intended to facilitate and expedite public access
to Government information and to create national standards
concerning which records should be open to public inspection.

The Freedom of Information Act requires Federal agencies
to release information unless a valid reason exists for with-
holding it. The act identifies nine cateqgories of informa-
tion that can be exempt from release. These categories are
(1) information classified pursuant to Executive order,

(2) information related solely to an agency's internal rules
and practices, (3) information specifically exempted from
disclosure by statute, (4) trade secrets and. confidential
commercial or fimancial information, ’5) agency memorandums
that would not be available by law, (€) files whose disclo-
sure would constitute a clearly unwarranted invasion of
privacy, (7) investigatory records compiled for law enforce--
ment purposes, (8) certain information related to regulation
or supervision of financial institutions, and (9) geological
and geophysical data. However, the act's legislative history
makes it clear that the Congress did not intend for agencies
to use these exempt categories to automatically withhold
information.

Despite the substantial shift in emphasis resulting
f-om the Freedom of Information Act, some Government agencies
responded slowly and reluctantly to requests made under the
law. In 1972, the House Foreign Operations and Government
Information Subcommittee held 14 days of oversight hearings
on Federal agencies' administration of the act. These hear-~
ings concluded that the “efficient operation of the Freedom
of Information Act has been hindered by five years of foot-
dragging by the Federal bureaucracy.* :




Later actions by the Congress and the Attorney Genecal
left little doubt that these attitudes and practices would
have to change. In 1974, the Congress enacted a series of
refining amendrcats to the act which en~ouraged even more
disclosure. The 1974 amendments were aimad at reducing ad-
ministraetive and judicial delays in request processing, pre-—
venting abuses in agency fee schedules, streamlining the
legal recourse afforded requesters, and strengthening re-
quirements to release information whenever feasible.

In a May 1977 letter to the heads of all Federal de-
partments and agencies, the Attorney General stressed the
spirit of disclosure. He stated that the Government should
not withhold documents unless it is important to the public
interest to do so, even if some arquable legal basis exists
for withholding them. To implement this view, the Attorney
General stated that the Justice Department would not defend
FPreedom of Information Act suits unless the disclosure was
demonstrably harmful, even if the documents technically fall
within the act's exemption categories.

OVERSIGHT RESPONSIBILITY

Although the act does not specifically give the over-
sight function to any Government agency, the Deportment of
Justice has assumed an increasing role in implementing “he
act. Justice prepared gquidance in the form of Attorney
General memorandums and other instructions to help Federal
departments and agencies administer the act. _In addition,..
the 1974 amendments require the Tepartment to include in its
annual report a description of its efforts to encourage
agency compliance with the ac%.

SCOPE OF REVIEW

At selected Federal agencies, most of which were speci-
fied by the Subcommittee staff, we reviewed requlations and
cuidelines for implementing the Freedom of Information Act.
We interviewed agency personnel and, where available, re-
viewed act logs, correspondence, and denial files. We re-
viewed agency records pertaining to act fees collected and
costs incurred, and we contacted individuals who used the
act to request information. Congressional offices in cities _
visited were contacted to determine whether they had received
any constituent complaints about the act's administration. -
Our review covered the period January 1, 1976, through.
September 1, 1977.



This review was intended to examine the regional imple-
mentation of the Freedom of Information Act. In some agen-
cies, however, all final decisions afrecting the release or
denial of information under the act are made at headquarters.
In such cases, field offices play only a minor role in the
process, and our audit steps had little applicability.

The lack of agency records also limited our review.
Some agencies had no records of denials. In some instances
logs and other records of requests were incomplete or non-
existent or no one person was accountable for implementing
the act. 1In such cases, our review was limited to reviewing
agency regulations and interviewing agency personnel.

Although we name specific agencies throughout this re-
port, we are not implying that approval or criticism of the
activities discussed is limited to the agencies mentioned.

The following agencies and locations were included in
our review.

Department ~{ Agriculture:

Farmers Home Administration, State Office,
Temple, Tex.

Farmers Home Administration, State Office,
Raleigh, N.C.

Soil Conservation Service, State Office,
Temple, Tex.

Office of Audit, Regional Office,
Temple, Tex.

Office of Investigation, Regional Office,

-~ ....-.-Temple, Tex. - - - - e

Farmers Home Administration, Headquarters,

Washington, D.C.

Department of Defense:

Air Force Logistics Command, Wright-Patterson,
Air Force Base, Dayton, Ohio

Air Logistics Center, Hill Air Force Base,
Ogden, Utah

Army Aviation Systems Command, St. Louis, Mo.

U.S. Army Corps of Engineers, Kansas City District,
Kansas City, Mo.

U.S. Army Corps of Engineers, Los Angeles District
Office, Los Angeles, Calif.

U.S.. Naval Station, San Diego, Calif.

U.S. European Command Headquarters

U.S. Air Force European Command

U.S..- Army European Command

U.S. Navy European Command

Office of.the Secretary of Deiense, Washington, D.C.



Department of Energy:
Regional Office, Dallas, Tex.
Regional Office, Kansas City, Mo.
Headquarters, Washington, D.C.

Department of Health, Education, and Welfare:

Headquarters, Washington, D.C.

Regional Office, Dallas, Tex.

Regional Office, New York, N.Y.

Office of Education, Dallas, Tex.

Social Security Administration, Dallas, Tex.

Food and Drug Administration, Regional Office,
Seattle, Wash.

Food and Drug Administration Headquarters,
Rockville, Md.

Department of Housing and Urban Development:
Regional Office, Seattle, Wash.
Area Office, Columbus, Ohio
Headquarters, Washington, D.C.

Department of Justice:
U.S. Attorney's Office, Denver, Colo.
U.S. Attorney's Office, Southern District,
New York, N.Y.
Executive Office for U.S. Attorneys,
Washington, D.C.
Department of Transportation:- L
Federal Aviation Administration, Regional Office,
Aurora, Colo.
Federal Aviation Administration, Headquarters,
Washington, D.C.

Federal Trade Commission:
Regional Office, Los Angeles, Calif.
Regional Office, Seattle, Wash.
Headquarters, Washington, D.C.

Securities and Exchange Commission:
Regional Office, New York, N.Y.
Regional Office, Los Angeles, Calif.
Headquarters, Washington, D.C.

Veterans Administration:
Regional Office, Albuquerque, N.M. -
Regional Office, Cleveland, Ohio
Regional Office, Louisville, Ky.
Benefits Division, Washington, D.C.



U.S. Embassies:
Bonn
London
Paris

The Subcommittee requested that, due to time limitations,
no written comments be obtained from the agencies reviewed.
However, we discussed our findings with field office and head-
quarters officials of each agency, and their comments are
included throughout the report.

CATEGORIZATION OF AGENCIES RLVIEWED

The agencies reviewed Jiffered considerably in their
functions, types of records maintained, and methods of proc-
essing Freedom of Information Act requests. Generally, how-
ever, they seem to fall into two groups.

The first group is agencies whose records pertain to
reqgulatory or law enforcement activities and who have a cen-
tralized process for answering act requests. Final decisions
affecting the release or denial of information are usually
made at headquarters. The field offices are responsible for
gathering requested information, making recommendations
to release or deny, and forwarding the package to the agency
headquarters in Washington. This group includes the Federal
Trade Commission, the Securities and Exchange Commission,
the Federal Energy Administration, tha U.S. Attorney's Office,
tue U.S. Department -of Agriculture Office of Investigation,
and the Food and Drug Administration.

The second group is composed of service-oriented agencies
and military organizations. 1In these agencies, such as the
Veterans Administration and the Departments of Housing and
Urban Development and Health, Education, and Welfare, Freedom
of Information Act requests can be answered at various levels
in field offices. Denial authority usually rests at a high
level in the field office or at headquarters.



CHAPTER 2

AGENCY SUPPORT OF THE

FREEDOM OF INFORMATION ACT--

ATTITUDES, REGULATIONS,

TRAINING, AND MONITORING

The “Freedom of Information” message has reached field
~ffices. With few exceptions, regional and other field offices
displayed an awareness of their duty to respond openly to
public requests and are attempting to do so. Although we
found no significant widespread shortcomings affecting releasa
of Government information, some agencies still do not totally
support the act.

Lack of support was more prevalent within the investiga-
tive or regulaiory ajencies than within service-oriented
agencies. At the former, we found some negative attitudes
toward the act and somewhat restrictive requlations. Officials
-of these agencies pointed out that records maintained by their
agencies are sensitive, requests are sometimes burdensome,
and the act has noticeably affected their operations.

The location of the Freedom of Information Act function
varied with the different agencies. 1In some agencies, one
person was responsible for both the Freedom of Informatiom-
Act and the public information or public affairs functions;
in other agencies, these functions were separated. In our
opinion, the location of the Freedom of Information Act
function in an agency's organizational structure had little
impact on the act's inplementation.

AGENCY ATTITUDES TOWARD
THE ACT GENERALLY POSITIVE

Generally, agency personnel interviewed knew about the
act's provisions and had a positive attitude toward the.act's.,
intent. For example, the freedom of information officer at
Air Force Logistics Command headquarters, who has been work-
ing with the act since 1968, said "The Freedom of Information -
Act is the qreatest thing that ever happened for informing
the public about the operations of the Government."” .The :
director of a Housing and Urban Development area office said
he and his staff believe that information should be i1:leased
even if one of the nine exemptions does apply, as long as
there is public interest in the information. An official at



the State office of the Department of Agriculture's Soil
Conservation Service believes that the philosophy of the

act is good and that the ac: is especially needed with today's
complex systems of data collection.

The Department of Health, Education, and Welfare's
freedom of information officer said that, although the act
was originally forced on agencies, many have now come to
accept it because their fears that answering requests would
be an overwhelming administrative burden or that released
information could embarrass agency officials havz not ma-
terialized. He generally feels the “bureaucratiz reluctance”
has moved toward a position of “release." Other 3fficials
felt that the act has indirectly improved the qua_ity of
Government work--when agency officials know their actions
may be open to public scrutiny, they tend to do a oetter
job. These are typ1cal of attitudes in most agencies we
visited.

At a few investigative or regulatory agencies, the
personnel interviewed had less positive attitudes. A Fed-
eral Trade Commission official felt that the act imposes
“hassles” on his work. He believes this is also the feel-
ing of top agency officials. A Fedezal Trade Commission
headquarters official said that th- Commission generally
does not accept the concept nf ""pen government,” primarily
because most requests come from lawyers or businesses who -
.use the act for discovery and as a ploy to delay cases in
litigation. (See ch. 4.)

The regional administrator of a Federal Energy Admin-
istration office (now a pazt of the Department of Energy) did

~ ‘not approve of the act. He said the amount of material re-

quested is "outlandish" and should be minimized by restrict-
ing those who are entitled to the 1 formation. At the ageacy's
headquarters, the information accgﬁg offlcer said many people
at his agency feel that Freedom of Information Act requests

are burdensome because they detract from the agency's ability
to do its business. He added that the act is probably good

for some agencies but that it “impedes the regqulatory ac-
tivity* for which his agency is responsible.

Freedom.of Information Act officials at Department of
Justice headquarters stated that the act is directly opposed
to the effective and efficient accomplishment of their
agency's mission. They felt the act should not apply to
information ‘about criminal cases because it is being used
as a dlscovery tool by criminals anl their attorneys.



In view of the unique recoris maintained by investigative
or regulatory agencies and the impact the act has on those
agencies, such attitudes are at least partially understandable.

Conclusions

‘Overall, FPederal agencies' attitudes toward the concept
of open government, and especially the Freedom of Information
Act, have apparently become more positive. Agency personnel
generally seemed to have a positive attitude toward the act's
intent.

Investigative or regulatory agencies, however, still
tend to have somewhat negative attitudes toward the act.
This undoubtedly is partially due to their unique operations
and records, and the real or perceived impact the act has
had on them.

VARIATIONS IN REGULATIONS

Most agency regulations address main features of the
act, such as the criteria for a request, policy for releas-
ing ex@mpted material, policy and procedure for denying
information, fee schedules, indexing requirements, method-
ology for processing appeals, and time constraints for
answering requests. Major provisions of these regulations
.basically comply with the act.

-As ‘might -be expected; however, regulations vary in
guality and content.

--Some regulaticns and guidelines were clearer than
others and were more valuable to agency personnel
processing.requests.

-—Some regulations were more restrictive than others
and -ould possibly impede release of Government
records. '

--Regulations reflect different interpretations of
certain key act provisions.

Clear regqulations facilitate processing

The Congress has. made ‘it clear that the Freedom of
Information Act 1is to operate as the basis for full and fast
release ¢f Government information to the public. The act is
broad, encompassing the entire spectrum of release of Govern-
ment information within Federal executive agencies. The act



is not designed to precisely fit any one agency's system
of records or organizational structure. Therefore, each
agency's requlations should relate the act to the agency's
unique mission, organizational structure, and group of
records.

Some agencies' regulations are clear and appear to
facilitate implementation of the act. For example, the
Farmers Home Administration's instruction is specifically
tailored to that agency's mission and operation. The in-
struction cites major provisions of the act and then ex-
plains them in terms of the agency's business and records.
County supervisors within the North Carolina Farmers Home
Administration said they would refer to the Freedom of In-
formation Act instruction if they had questions about which
records should be open for public inspection. At one county
office, we were told the instruction is maintained at all
employees® desks because it allows the act to be easily im-
plemented.

On the other hand, Veterans Administratiorn regulations
have caused confusion among regional office personnel.
Early guidelines instructed regional offices to treat all
requests for information--even those pertaining to claimant
records~-as Free<<m of Information Act requests. This policy
was changed with this January 20, 1976, manual revision:

“With three exceptions, all written requests
for information * * * from claimant records,; -
will be considered to have been made under the
Freedom of Information Act * * *_ »

This does not agpear to significantly change the earlier
policy, put Veterans Administration legal personnel pointed
out that the tnree exceptions cited in the manual revision
are now Privacy Act. requests and encompass almost all re-
quests for information from claimant records. The revision
was, tharefore, almost a complete reversal of existing
policy. Possibly because this change was not emphasized

or not clearly understood, practices are inconsistent among
regional offices, between divisions within-a regional of-
fice, and even within divisions.

Although we did not find that the inconsistent practices
have hampered release of information from the Veterans Admin-
istration, they do affect the validity of the Freedom of In-
formation Act annual reports since costs attributable to the



Privacy Act are being reported as Freedom of Information Act
costs. (See p. 46.) One Veterans Administration regional
office plans to revise its local guidelines to help clarify
.ne issue. After we brought this to their attention, head-
qua-ters officials said they planned to contact all regional
offices to help eliminate confusion.

Regulations could restrict access

‘ Under the Freedom of Information Act, release of in-
fd-mation became the rule rather than the exception. In-
formation is to be withheld only when it will demonstrably
harm the prblic interest if released. Agencies' regqulations
generaily advoca:ce release of information and promote the
spirit of the act. However, some agencies' regulations
could impede release of information.

For example, the Federal Trade Commission's guidelines
provide that the Commission shall deny access to records
that are exempt under the act unless such records have been
previously authorized to be made public. However, the guide-
lines do not identify which records have been made public.

In our opinion, Commission guidelines create an automa-
tic denial procedure for information falling within the act's
nine exempted areas. Such exemptions, however, are intended
to be discretionary, not mandatory. The supervisor of the
Freedom of Information Branch at Commissicn headquarters

informed us, however, that the agency does not interpret = .. _ =

the regulations to provide for autc.atic denial. She acknow-
ledged that automatic denials are often made on requests

for material from open cases, but added that a strong
distinction is made between open and closed cases.

Local guidelines at a “ecurities and Exchange Commission
regional office are cautious regarding disclosure of informa-
tion from opan investigative files. The regional office
administrative procedures state that all information in
open files should be withheld. They add, however, that
disclosure may sometimes have no adverse effect. However,
the decision to recommend disclosure must be made per-
sonally by the regional administrator or assistant general
counsel.
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Requlations reflect different

interpretations of the act's provisions

The Freedom of Information Act governs release of all
executive branch agency records, and it was to be implemented
uniformly throughout the executive branch. However, certain
provisions of the act have been interpreted differently among
agencies. This could result in unequal treatment of requests.
For example, criteria for what constitutes a Freedom of In-
formation Act request vary among agency regulations.

The act states that “* * * each agency, upon any request
for records * * * shall make the records promptly available
to any person.” The act does not specify additional provi-
sions or preconditions for a request to be considered as a
Freedom of Information Act request. However, some agency
regulations impose preconditions or specific provisions on
a request for information before it can be treated as a
Freedom of Information Act request subject to all the act's
provisions.

Corps of Engineers reégulations, for example, require
that for a request to be processed under the act, it must
indicate in writing that records are being requested under
the act or it must be made to specific officials. These
specific criteria could adversely affect requesters. For
example, there could be a difference between fees charged _
for--requests under the act and those not made under the act.
Clerical search fee for a Freedom of Information Act request
is $5.50 per hour, with a minimum charge of $2.75. Similar
fees for a non-Freedom of Information Act request are $8.00
and $5.00, respectively. In addition, requests designated as
act requests might be given more emphasis than others.

A Corps of Engineers headquarters official caid that
all requests for information are processed as though they
were Freedom of Information Act requests, even if the re-
quester does not specifically cite the act. In one instance
at a Corps district office, however, a requester successfully
ohtained information by citing the act after two previous
written requests (not citing the act) were unsuccessful.

The Federal Enerqgy Administration's Compliance Manual
states that information obtained by the agency during
audits or investigations will be released only in response
to a valid Freedom of Information Act request, which must
be written, be specific as to material desired, mention
the act, and request information not customarily available
to the public.

11



In contrast, Social Security Administration requlations
state that Freedom of Information Act rules should be applied
to every proposed disclosure of information. Information re-
leasable under the act may be released regardless of whether
the requester has specificaily cited or requested the 1nforna—
tion under the act. .

The preconditions cited by some agency regulations--such
as requiring requests in writing and citing the act--could
affect the irelease of information if taken literally by agency
personnel. Ideally, all requests for information applicable
to the Freedom of Information Act should be considered whether
or not the act is cited, and agency regqulations should reflect
this philosophy.

Agency regulations also differ in their treatment of
the act's 1l0-day response provision. The 1974 amendments
created a 10-day response period to ensure timely replies
to requests for records and reduce administrative and :
judicial delays. After receiving a request, agencies are
required to determine within 10 working days whether to
comply with the request. The 10 working days are to begin
upon receipt of a request, but the act does not define
“receipt“ or impose conditions which constitute the receipt
of a Freedom of Information Act request. Agency regulations
varied in their definitions of “receipt.”

" Federal Aviation Administration regional guidelines state
that a Freedom of Information Act reqguest is received when
it arrives in the mailroom. The Department of Housing and
Urban Development's Freedom of Information Handbook states
that the 10-day response period starts when the request is
received by the head of the appropriate organizational
unit within the field office.

Investigative or requlatory agencies process requests
through Washington headquarters. Regulations of the Federal
Energy Administration, the Federal Trade Commission, and
the Securities and Exchange Commission do not consider a
request to be received until it reaches a Freedom of Informa-
tion Act unit at headquarters. Since requests are sometimes
received initially in field offices, this practice could
contribute to delays in answering requests. (See ch. 3.)

Conclusions and récomMendation

Most agency regulatlonq rev1ewed appeared to r~flect
the spirit of the Fréedom of Information Act. Some reqgula-
tions, however, are unclear and unnecessarily restrictive.

12



Such reqgulatiorns could impede the flow of information to the
public and, therefore, require prompt r:assessment and
clarification.

We recommend that the Attorney General have heads of
Federal departments and agencies review Freedom of Informa-
tion Act requlations to make sure that they are clear, that
they conform to the spirit of the act, and that unwarranted
restrictive provisions are eliminated.

ADEQUACY OF TBA;NfNGggUESTIONABLE
AT SOME LOCATIONS

At most agencies, persons contacted had s“-tended
orientation sessions, briefings, conferences, seminars, or
workshops conducted by the agency. In some cases, an agency
had prepared a foimal, standardized presentation designed
to acquaint personnel with the act and with procedures to be
followed. For example, personnel at the Air Force Logistics
Command, the Air Logistics Center, a Housing and Urban De-
velopment regional office, and a-Federal Aviation Adminis-
tration regional office viewed a film on the act.

The Civil Service Commission has Presented workshops
and seminars on the Freedom of Information and Privacy Acts.
The Commission reportad providing 70 sessions to 4,659 par-
ticipants at a ccst of $171,385 in“fiscalmyearwl976,“and“” T
49 sessions to 1,751 participants at a cost of $95,605 in
fiscal year 1977. The Soil Conservation Service, Air Log-
istics Center, San Diego Naval Station, Army Corps of Engin-
eers, Department of Housing and Urban Development, and Fed-
deral Trade Commission have sent personnel to Civil Service
Commission courses. In addition, personnel from the Federal
Trade Commission, the Corps of Engineers, and the Department
of Agriculture's Office of Investigation had attended Fed-
deral Bar Association seminars covering the act.

Need for additional training is not always related to
the amount of training provided. Other factors, such as
quality of agency requlations and the number and level of
persons involved, affect the determination. In some cases,
even though little training has been provided, little more
may be needed. At the Department of Housing and Urban De-
velopment area office, for example, the public information
officer and the area general counsel must approve all
responses to Freedom of Information Act requests. - ‘Although -
these two have received little formal training, both have
years of experience in dealing with the act and appear to
be doing a good job carrying out its intent.
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Farmers Home Administration regulations are tailored
to the types of information maintained by the agency and
help agency personnel make decisions concerning the act.
One requlation contains the telephone number of the freedom
of information officer, and staff are ins‘ructed to refer
any questions and all denials to him. Freedom of Information
Act managers at the European headquarters of the Army and
the Air Force said that their requlations and supplemental
instructions clearly describe the step-by-step process and
associated responsibilities for handling a request.

Where training has been provided, some agency personnel
questioned its adequacy. Several people at various agencies
were not satisfied with training they felt was too broad.
This opinion was also expressed about the Civil Service
Commission course.

Personnel at a Department of Housing and Urban Develop-
nent regional office, the Federal Trade Commission, the Fed-
eral Energy Admiristration, the Veterans Administration, and
the Food and Drug Administration wanrted training coverin-z
their agencies' unique problems and detailing procedures to
be followed when handling a request. The Defense Department's
director of freedom of information and security review also
expressed this desire and cited a definite need for more
training within the Department.

Training could help resolve
confusion. about the. .Freedom of - . . : R
Information Act and Privacy Act

The Privacy Act extends the Freedom of Information
Act's underlying principle--that Government, in its role
as custodian of information, is accountable to those it
serves. Botu acts provide access to Government records.

Generally, the Freedom of Information Act gives any
person a right of access to everything in agency records
except for the nine exempt catczgories of information. The
Privacy Act gives the individual two principal sets of
rights concerning certain records that contain information
about himself--rights of access and rights to exclude others
from access without his consent--with each set of rights
subject to ‘a list of exceptions.

While the Privacy Act provides an individual with the
right to exclude access by other persons to records about
himself, the Freedom of Information Act can be an excep-
tion to this right. If, under the Freedom of Information
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Act, the public's right to know is determined to be greater
than the privacy rights of the individual, the information
is releasable. FPFor example, home addresses may be released
to State income tax authorities for specified beneficial
purposes, but they could be exempt from release for such
uses as commercial solicitation. Some agency officials
feel this relationship bzcween the two acts creates a con-
flict.

The Freedom of Information Act is the final determinant
of whether personal records should be withhela or released.
The Privacy Act does not restrict release of information
required to be disclosed by the Freedom of Information Act.
Confusion apparently arises concerning the subjectiveness
necessary tc determine what constitutes an unwarranted
invasion of privacy under the Freedom of Information Act.

For example, a Department of Housing and Urban Develop-
ment area counsel felt the Freedom of Information Act was
vague in addressing personal privacy and in defining
when the public interest is served by disclosure. For this
reason and because of personal liability and heavy fines
associated with Privacy Act violations, he feels that agency
personnel must be very cautious in making such decisions.

In his opinion, these decisions are very difficult and
shou’d be made by a lawyer.

The legislative history of the Preedom of Information
Act indicates that the Congress considered identifying
each type of personal record to be protected but determined
that a general exemption category of personal information
was more practical. The limitation of a =clearly unwarranted
invasion of personal privacy" was felt to provide a proper
balance between protecting an individual's right of privacy
and preserving the public's right to Government informa-
tion. 1/ The history shows also .that the Congress expected
that, although balancing the opposing interests would not
be an easy task, it would not be an impossible one either.
Success was expected to lie in providing a workable formula
which encompasses, balances, and protects all interests, yet
emphasizes the fullest responsible disclosure. 2/

1/H. Rept. No. 1497, 89th Cong., 2d Sess. 11 (1966).
2/S. Rept. No. 813, 89th Cong., lst Sess. 3 (1965).
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Although it must be decided whether or not informa-
tion is releasable, information is sometimes not disclosed
because agency personnel are not aware of the relationship
between the tvo acts or their own pertinent agency regula-
tions and statutes. At the Veterans Administration, for

example:

-~A vocational school, experiencing a high nonpayment
rate by veterans, provided the regional office with
a list of veterans attending the school. The request
asked only that tre regional office indicate whether
the listed veterans had been paid. The regional of-
fice denied the request, stating: “"Implementation
of * » * the Privacy Act * * = prohibits the re-
iease of information from Veterans' records without
the expressed permissisn of the veteran.* * =~

-~The manager of an apartment complex asked that the
regional office verify the monthly benefits paid
to a certalin veteran. The request stated the
amount the veteran claimed and asked for verifica-
tion. The regionai office denied the request,
stating: "* * * due to the Privacy Act * * * ye
are unaole to release this information.* * =*=

This information was denied even though the statute relat-
ing to the Veterans Administration and the agency regulations
for releasing information allow information on the amount

f a veteran's compensation to be released to any person
requesting it. o RS T o o

The confusion between the two acts is not limited to
the decision to release or deny information. The problem
is sometimes even more basic. Some agency personnel are
unable to distinguish between a Privacy Act request and a
Freedom of Information Act request. This problem was most
prevalent at the Veterans Administration. The agency's
regulations provide that a request from a veteran for in-
formation from his own claimant records should be processed
as a Privacy Act request. Some persons at the three re-
gional offices visited were logging and processing such
requests as Freedom of Information Act requests. Conversely,
agency pesonnel were apparently recording and processing
requests for information from claimant records from persons
other than the claimant as Privacy Act requests. Accord-
ing to Veterans Administration regulations and headquarters
officials, these should have been Freedom of Information

Act requests. ‘
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Personrel at one U.S. attorney's office also had trouble
distinguishing between the acts. This office processed
nine requests during the period January 1, 1976, to Septem~-
ber 1, 1977. All were logged as Freedom of Information
Act requests. However, when the requests were sent to
headquarters for final processing, five of the nine were
reclassified as Privacy Act requests. Personnel at other
agencies also expressed a need for more clarification of
the applicability of the two acts.

Some efforts to provide
additional training

Some efforts have been made to fulfill the need for
specific training. The Social Security Administration is
going to provide additional traianing designed to meet needs
identified by agency employees. One U.S. attorney's office
has assembled a workbook guide for processing requests. As
a result of our review at one Veterans Administration regional
office, management recognized the problems in that office--
especially the confusion between the two acts--and planned
to move an internal training session up from December 1977
to Octoker 1977. They planned to tailor the training to the
needs wa identified.

Conclusions and recommendation

We see a need for additional training on the Freedom
of Informacion Act in some agency field offices. The
amount and type of training needed varies from agency to
“agency. ) T ‘ '

Accordingly, we recommend that the Attorney General
emphasize to heads of Federal departments and agencies
the need to evaluate the training provided to field office
staffs, determine what additional training is needed, and
make sure that it is provided.

Training needs can best be identified after an overall
evalvation of an agency's Freedom of Information Act process
has Leen made in light of the agency's mission and type of
. records maintained. This matter is discussed in the follow-
ing section.

‘NEED TO EVALUATE IMPLEMENTATION
OF THE ACT IN FIELD OFFICES

In its 1972 report on the Freedom of Information Act,
the House Committee on Government Operations expressed con-
cern about lack of priority given by top-level administrators
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to full implementation and proper enforcement of act policies
and regulations. One factor causing this concern was that
agencies were making little effort to evaluate their perform-
ance under the statute.

The 1974 amendments to the act require the Department
of Justice to report annually on its efforts to encourage
agency compliance with the act. Justice has interpreted
this to mean it is responsible for reviewing agency com-
pliance with the act. However, the Department's role has
been one of providing guidance and consultation on the act,
rather than reviewing agency implementation. The head of
Justice's Freedom of Information Committee said the Depart-
ment does not have the resources to do “procedural delin-
quency” reviews. Without such a compliance mechanism,
agencies have been left to review their own progress in
implementing the act.

Although field offices give reasonably good support to
the Freedom of Information Act, agencies have apparently,
done little to evaluate the act's implementation. Most
agencies have not made any type of compliance review in-
volving the act. We were told, however, that the Department
of Defense Inspector General's Office and Department of De-
fense records management inspectors check subordinate units
of the four military commands in Europe. Listed below
are some points covered by inspectors:

~-Are Freedom of Informat1on Act directives current
""" and available?

--Has a freedom of information officer been appointed?
--How many requests were received?
--Are copies of act cases on file?

--Were requests processed within the statutory time
limitations?

--Have personnel been periodically briefed on the
act?

Other "than reviewing data required for the annual re-
port to the Congress, most of the other agencies had not
attempted to evaluate their implementation of the act.

An annual evaluation of the Freedom of Information Act
process would most likely take little time and effort and
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could provide immediate benefits. We brought probiems to
the attention of agency officiais, and they took steps to
correct these problems. For example:

--Army European headquarters determined that it
should remind subordinate units to submit a copy
of Freedom of Information Act cases to headquarters,
develop a dollar limit for use in waiving fees,
and monitor compliance with time limits.

--The Los Angeles District Corps of Engineers comptroller
said he would ensure that agency guidelines on cost
accumulation are followed.

--Veterans Administration headquarters decided to con-
duct a conference call including all regional managers
to clarify criteria for Freedom of Information Act '
requests and suggest that the managers review regional
procedures.

--Deparcment of Defense headquarters agreed to see
that the San Diego Naval Station's instructions are
amended to require that requesters be notified when
a time extension is needed to fill a request.

Conclusions and recommendations

Our overall impression is that top managers of Federal
agencies have not emphasized improving their programs for
providing the public access to--Government records. Al--
though several agencies keep records of their Freedom of
Information Act activity, there is little indication that
this data is used for monitoring. Our review suggests that
finding deficiencies in program administration is not
difficult and that management is willing to correct problems
brought to its attention. However, agency managers apparently
are not sufficiently concerned to actively seek better methods
of administering the act.

We recommend that the Attorney General, to improve com-
pliance with the Freedom of Information Act, have heads of
Federal departments and agencies emphasize to managers of
field offices and headquarters officials responsible for the
act the need to review the act.'s implementation at least
annually. Such a review would help identify and correct
shortcomings and could increase overall familiarity with
the act and provide information needed to update training
programs.
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Although the act does not specifically establish an
oversight agency, the Department of Justice has been func-
tioning in this capacity. Justice, however, is not providing
enough staff resources to fulfill its interpreted responsi-
bilities. Accordingly, we recommend that the Attorney Gen-
eral evaluate the adequacy of the staff resources allocated
to the Department's oversight role in concert with its
determination of its responsibilities under the act.

Furthermore, to strengthen Justice's ability to perform
as an oversight agency, the Congress should consider amending
the Freedom of Information Act to clearly give the oversight
role to the Department of Justice and delineate the responsi-
bilities of the Department in this role.

20




CHAPTER 3

AGENCY HANDLING OF REQUESTS FOR INFOPMATION

UNDER THE FREEDOM OF INFORMATION ACT

Agency attitudes, regulations, and administrative support
indicate how well the agency is carrying out the intent of
the Freedom of Information Act. What actuz2lly happens to re-
quests for information within Federal agencias indicates Low
well the act's substance is being implemented. To evaluate
what agencies are doing or not doing to provide requested in-
formation, we reviewed the number and types of denials issued,
timeliness of responses, and procedures fur charging fees at
field locations.

Although problems i'ere not prevalent in field offices we
visited, optimum implementation of the act has not yet been
achieved. Exemptions are still sometimes applied automati-

cally; some agencies are not advising requesters of appeal
- rights when material is deleted; and a few agencies are
still taking much longer to answer raguests than the l0-day
requirement spelled out in the act.

AGENCY TREATMENT OF EXEMPT MATERIAL

The Freedom of Information Act lists nine cateqories of
naterial which can be exempt from disclosure. However, the
Congress intended that the exempt categories-be used permis-—
sively rather than as mandatory reasons to withhold informa-
tion. The Attorney General, in a May 1977 letter to heads
of all Federal departments and agencies, stated that exempt
records should be disclosed unless disclosnre is demonstrably
harmful to the Government or the public. !

Many agencies have incorporated, through regulations or
internal memorandums, the policy that documents in exempt
categories should not be denied unless it is important to
the public interest to do so. Officials at several field
locations confirmed this permissive application of exempt
categories. An attorney for the Department of Housing and
Urban Development described each case as "a judgment call,"
in which the public benefit must be weighed against the gov-:
“ernmental purpose to be served by withholding information.

A Federal Aviation Administration attorney echoed the above-

' statement, saying that each request is weighed individually

to determine if part or all of exempt mcoterial can be re—
- leased. The announced policy of a Veterans Administration
regional office is to deny requests only after all avenues
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for granting them have been exhausted. We observed five
instances in which subordinate units of Air Force European
headquarters recommended denial of requests for information
on the basis of one or more axemptions, but the information
was later released by Air Force legal staff. The Attorney
General's May 1977 letter--especially the statements that
the Justice Department would not defend Freedom of Informa-
tion Act suits unless disclosure is demonstrably harmful--
has undoubtedly helped foster these agenrcy practices.

Occurrences of automatic denial
of exempt materials

In some cases, however, exemptions appear to be applied
automatically. These actions are chzaracteristically taken
by agencies which maintain sensitive records. The Securities
and Exchange Commission is extremely cautious about releasing
material from open investigatory files, even when it appears
disclosure may have no adverse effect. A regional adminis-
trator of the Commission explained that premature disclosure
of open investigatory files could

--damage the financial position of a business or
individual,

--bias witnesses befire their testimony is obtained,

~-identify informants, or

o ;—gibe éwéubjéét the oPportdnity to escape thé law by
leaving the country.

Federal Energy Administration regional officials also
believed that information of a proprietary nature should
always be withheld. The regional office follows this policy
strictly when recommending denials to headquarters. The Fed-
eral Trade Commission automatically denies most exempt ma-
terial pertaining to open investiga-ions. In the event of an
appeal, only the Commission and the general counsel may decide
whether the request warrants release of exempt material. ‘

Release of similar mat~rials
varies between agencies

: Because -application of Freedom of Information Act exemp-
tions involves a great deal of judgment, it is not surprising
that agencies respond differently to similar requests for
exempt material.- For example, the Veterans Administration
withheld certain information from a June 1977 response to a
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request for information from guaranteed housing loan files.
Deleted items included the veteran's or borrower's name,
lender's identification number, loan amount, interest rate,
and maturity. The deletions were based on act exemptions
number three--material exempt from disclosure by statute—
and number six--disclosure would be a clearly unwarranted
invasion of personal privacy.

From an area counsel for the Department of Housing and
Urban Development and the freedom of information officer for
the Farmers Home Administraticn, we learned that their agencies
would release the information th2 Veterans Administration
had deleted. The Department o. Housing and Urban Development
representative said the information is a matter of public
record at the county recorder's oifice. The Farmers Home
Administration official stated that the taxpayer is in effect
guaranteeing the loan and has a right to such information.

In a previous report, 1/ we noted that policies and
practices of releasing names and addresses outside the Gov-
ernment varied among the agencies reviewed. The Department
of Defense will release such infcrmation only with the in-
dividual‘'s consent. The United States Postal Service and
the Department of the Treasury prohibit such release. On
the other hand, th2 Departments of Commerce and Health,
Education, and Welfare permit release of mailing lists which -
contain addresses of both businesses and individuals on the .
assumption that the individuals are acting in a business’
capacity. +-Four other- agencies contacted maintain informa-""= "
tion files, including names and addresses of individuals,
which they consider public documents. Court decisions 2/
regyarding releace of individual names and addresses have not
provided consistently definitive guidance to agencies.

Denial procedures diffec

 The denial process itself aiffers from agency to ajency.
For example, before a denial =an be issued on a request

1/Letter report to the Honorable Charles A. Vanik, House of
Representatives, LCD-77-112, Aug. 25, 1977.

2/Getmar v. National Labor Relations Board (450 F. 24 670
(D.C. Cir. 1971)); Robles v. Environmental Protection Agency
(484 F. 2d 843 (4th Cir. 1973)); Wine Hobby USA, Inc. v.
United States Internal Revenue Service (502 F. 2d 133
(3d. Cir. 1974)); and Department of the Air Force v. Rose
{425 U.S. 352 (1976)). A
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received by the Air Logistics Center at Hill Air Force Base,
two authoritative levels must be convinced that the denial

is necessary. The Documentation Branch must prepare a denial
package that has been coordinated with the staff judge advo-
cate ior approval by the center commander. If approved by
the commander, the package is forwarded to a higher level,
the Air Force Logistics Command, for final approval. The
Department of Housing and Urban Development also requires
several levels of approval--local, regional, and general
counsel--before a formal denial can be issued.

The Farmers Home Administration and the Department of
Health, Education, and Welfare regional offices release in-
farmation orally, in person, or in writing at all levels
within the offices. The process is very informal. Denial
procedures are much more structured. Farmers Home Adminis-
tration offices must forward all potential denials through
the State office to headquarters for approval. The Depart-
ment of Health, Education, and Welfare requires that all
written denials be issued by the assistant regional director
for public affairs.

Most investigative or regulatory agencies, with their
centrally controlled processing systems for both release and
denial of information, have only one level of authority--
headquarters--involved in the denial process. Field offices
are responsible for gathering and forwarding requested in-
formation to headquarters, sometlmes accompanled by a recom-
mendation to release or ‘deny. '

7

Denial determination affects requester

1n the event of an adverse determination under the
Freedom of Information Act, each agency must notify the re-
quester of the reasons for the determination and of the right
to appeal the determination to the agency head. Furthermore,
a notification of den’al must give the name and title or
position of each person responsible for the denial. We ob-
served different interpretations of this requirement. The
confusion surrounds the definition of an adverse determina-
tion. If agencies consider they have made an adverse deter-
mination under the act, a description of the appeal process
and proper notification of -the c1rcumstances of the denial
are included in the response.

Some agencies regard all ‘instances in which a request
is not completely answered as adverse determinations or
formal denials. The Federal Trade Commission; the Air Force
Logistics Command and other Department of Defense comoonents;
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the Securities and Exchange Commission; and the Devartment
of Health, Education; and Welfare Office of Public Affairs
classify and process deletions or partial denials in the
same manner as full denials.

In several cases, agencies did not completely answer

" requests, yet did not consider these denials and did not
follow the act's provisions for adverse determinations.

Such cases commonly involved deleting or blocking out cer-
tain data to protect personal privacy or trade secrets.

The only specific guidance in the Freedom of Information

Act regarding deletions is that the reason for the deletion
must be giver in writing. Officials of the Food and Drug
Administration, the Department of Housing and Urban Deve! op-
ment, and the Farmers Home Administration told us that minor
deletions of portions of records are not counted and reported
as denials and that the requester is not notified of appeal
rights because the request has essentially been filled.

There were other cases of unfilled requests that agen-
cies did not consider to be denials under the Freedom of
Information Act and, therefore, did not inform the requester
of the right to appeal or report the instance as a denial.
The Army Aviation Systems Command, for example, receives re-
quests for technical drawings. These drawings are normally
provided unless they are considered proprietary. Proprietary
drawings are withheld, but the withholding is not considered
a denial under the act and requesters are not-advised of -
their appeal rights. The Army maintains that drawings are
not "records"” as described in the act. This is consistent
with Department of Defense regulations which state that:

"Formulae, designs, drawings, research data,

- computer programs, technical data packages, and
so forth, are not considered 'records' within
the Congressional intent of (5 U.S.C. 552)."

The Department of Defense freedom of information officer
said that, although Department requlations exclude such re-
quests from coverage under the act, Department policy is to
release as much information as possible regardless of whether
the act applies. He said that every request should be con-
sidered individually and that the Aviation Systems Command
should not automatically deny requests for drawings. Although
the Command normally provides drawings to requesters unless
considered proprietary, in our opinion, when requests for -

drawings are denied, requesters should be given the right
~ to appeal and be advised of this right.
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Several agencies cited the Privacy Act as the reason for
denying release of information although the request was ror
sidered to be a Freedom of Inf rmation Act request. Age .cies
do not consider these as Freedom of Information Act denials
and, therefore, requesters are not advised of their appeal
rights. This occurred at a Department of Agriculture Soil
Conservation Service office; at the Naval Station in San
Diego, California; at a Federal Aviation Administration re-
gional office; and various Veterans Administration offices.

Inconsistencies in identifying denials

The legislative history of the Freedom of Information
Act shows that the Congress did not intend to require Pederal
agencies to create new records in order to respond to a re-
quest. If requested records do not exist or are not in the
agency's possession, some agencies process the response as a
denial while others do not. The Securities and Exchange Ccm-
mission, the Federal Energy Administration, and at least one
Veterans Administration office treat and report "no records"
situations as denials. The reasoning behind these actions
appears to be that any case in which a request cannot be
filled constitutes a denial.

In other agencies a formal denial need not be issued if
the requested records do not exist. I€f the Parmers Home AQd-
ministration does not have the requested information, it so
..informs. the-requester-and says when the  information will be
available or lists other possible sources. These cases are
not reported as denials. Officials of one U.S. attorney's
district office considered "no records” responses as com-
pletely complying with the request and, therefore, not as
denials.

. In some instances, Department of Housing and Urban
Development and Securities and Exchange Commission officials
have called requesters and negotiated a response which satis-
fied the requester without providing all of the data origi-
nally requested. This was done in lieu of issuing a formal
denial.

; .. The Department of Health, Education, and Welfare regional
offices permit all operating levels to respond orally to oral

requests. When making oral denials employees are instructed

to inform the requester that the request may be submitted in

writing for a formal determination by the assistant regional

director for public affairs. The regional offices do not

keep track of the number of requests denied orally.
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Requesters generally satisfied
with responses

We contacted a small number of requesters at various
locations to determine if they were satisfied with agency
responses to Freedom of Information Act requests. In cases
in which information was deleted, requesters were generally
satisfied with the partial or "sanitized" responses they
received. They said that the partial responses fulfilled
their needs and that they understood the reasons for with-
holding records. A few, however, had problems with the
vague responses they received.

One requester said he did not appeal a Federal Energy
Administration response because he did not understand the
grounds for withholding the information and was not told how
to submit an appeal. He said he would have appealed had he
known he could. Another requester suvbmitted an appeal of a
response he received from the U.S. attorney's office. He
was protesting numerous unexplained deletions and the ob-
vious omission of several documents. Although Department
of Justice officials maintained that it is the standard
policy of the U.S. attorney's office to specifically state
which exemptions are used to excise any material and to
inform the person if any documents were withheld entirely,
the information received contained references to various
other documents which were not provided.

Conclusions and recommendation

Most field and regional offices reviewed appear to use
discretion when applying the exemption categories. Some
agencies, however, continue to automatically deny requests
for certain records. These agencies are the ones with more
-sensitive records. ' R

An area that needs clarification is the criteria for a
Freedom of Information Act denial. 1If the Congress intended
that every incomplete response be considered a full or par-
tial denial, the intent is not being met. Because of differ-
ences in what agencies considered a denial, requesters were
not always given their appeal rights when warranted and were
not treated equally by the various agencies.

We recommend that the Attcrney General clarify what

constitutes an adverse determination or denial under the
Freedom of Information Act. :
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AGENCY TIMELINESS IN RESPONDING
TO INFORMATION REQUESTS

Before the 1974 amendments to the Freedom of Information
Act, agencies were required to promptly issue a response to
a request made under the act. The term "promptly" had no
precise definition, and requesters often encountered in-
ordinate delays in receiving requested information. The
1972 hearings on the act disclosed that major Federal agen-
cies took an average of 33 days to respond to a Freedom of
Information Act request. Such delays sometimes made the
requested information useless, To help correct this prob-
lem, the 1974 amendments required an agency to determine
within 19 working days after receipt of a request whether
to comply with it. The intent of the amendments was to have
the agency notify the requester of the initial determination
within the specified time and furnish the records either at
the same time or soon thereafter.

The 1974 amendments were apparently effective in bring-
ing about more timely responses to requests. Most agencies
now seem to be making a reasonable effort to meet the act's
time requirements. Many, in fact, are getting the requested
information within 10 days. -

At some agencies, few or no records were available to
evaluate response times, while at others the volume of rec-
ords was very large. At the latter, time constraints neces-
sitated our taking a sample to make our evaluation. The

following table shows the scope and results of our review of =~

agency timeliness in responding to requests under the act.

As shown by the table, we reviewed 2,375 requests to de-
tarmine how well agencies were meeting the 10-day requirement.
In about 86 percent of the cases reviewed, the agency re-
sponded in 10 days or less. FPor example, the Air Force Log-
istics Command met the 10-day requirement in all 56 cases
reviewed, and a Federal Aviation Administration regional
office did so in 85 of 91 cases examined. A Department of
Housing and Urban Development arza office provided the re-
quested information within 10 days in 99 of 138 cases, and
" in most of the other cases, the records were provided in
11 to 20 days.

Agency timeliness in answering requests was also evident:
" in our discussion with selected requesters. Of the 79 re-
questers who answered the question on timeliness, 63 had no
complaints about agency response time.
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Problems in meeting the
10-day requirement

A few agencies are still taking much longer than 10 days
to answer requests. The two Federal Energy Administration
regional offices visited had incomplete records since all
requests were forwarded to and answered by the Washington
headquarters. However, our contact with requesters indicated
that the agency was not timely in responding to Freedom of
Information Act requests. At one regional office, we con-
tacted six requesters to determine if they had received the
information and if they received it in time ito be useful.

We found that: i

--The shortest time taken by the national office to
provide the requested records had been 45 days. This
response time was satisfactory to the requester.

--Two requesters received inadequate partial responses
in 64 and 86 working days.

--Three requesters had not received responses. Two had
waited over 3 months.

—-The national office had not issued any notices of
denial to these five requesters. In one instance, the
requester had filed an appeal of denial alleging that
failure to respond in the legal time was a denial.

The agency failed to consider the appeal, claiming
that no official denial had been made.

At the second Federal Energy Administration regional office,
we also contacted six requesters. Five were notified within
10 days that the agency was processing their requests. The
~actual information or denial, however, took an average of

85 days (with a range of from 10 to 186 days). The sixth
individual made a reguest in July 1976 and at the time of
our review had not received any responce.

The information access officer at the Federal Energy
Administration headquarters said the agency rarely gets the
requested ‘information out in 10 days. He said many cases
drag on for months or even a year. He feels that the 1l0-day
requirement is not realistic. As of October 1, 1977, the
Federal Energy Administration and-the Energy Research and
Development Administration were merged into the Department
of Energy. The views of the Federal Energy Administration
official are not shared by Department of Energy officials
formerly with the Energy Research and Development Administra-
tion. The Department's Director of Administration Services
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stated that the 10-day requirement is realistic, and he
planned to initiate measures to aliow the new Department to
meet the requirement.

Lengthy delays also occurred at the U.S. attorney's
offices. Because of limited data available in case files at
one district office, we were able to compute averages for
only a portion of requests processed. In 1976, the average
processing time for 20 Freedom of Information Act requests
was 23¢ days. For January through August, the average proc-
essing time for 10 requests was 140 days. We attempted to
contact 11 persons who requested information from the district
office, but were able to reach only 2. One complained that it
took the agency over a year to answer his request, and the
other said it took several months.

Department of Justice officials advised us that:

"* * * In practically no case have the U.S.
Attorneys been able to answer requests within

the statutory time limits. Only in those few
cases where it could be immediately determined
that there were no records or that the request
was for records on hand in Washington, D.C. could
the time limits be met. These delays result from
a number of factors not limited to but including:
a) postal delays in reaching U.S. Attorneys and
returning responses from them to headquarters,

b) the location and collection of records many of
which exist in separate judicial districts or re-
gional record centers, c) the -availability of
Assistant U.S. Attorneys to examine the material.
Their trial and court calendars must by necessity
and law come first, and d) the time consuming
nature of examining files which, while filed
under one person's name denerally contain infor-
mation of a private nature about people (co-
defendants, witnesses, informants, agents, and

so forth). Accordingly, even the best efforts

to comply consistently take longer than the sta-
tutory period allowed. 1In our opinion a 10 day
response period is completely unrealistic when
taking into consideration the above factors and
it is the opinion of this Office that some ad-
justment should be made by Congress-to alleviate -
this situation.”

Justice officials recognize that routing requests through
various organizational levels is a factor causing delays.
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When a district office receives a request, it must first be’
forwarded to headquarters in Washington. Headquarters then
determines which components should respond and distributes
the request accordingly. The responsible ccmponents prepare
response packages and send them back to headquarters, where
the final response is prepared.

Freedom of Information Act coordinators at Justice head-
quarters advocated centralized processing. They believe this
assures that responses are made when warranted and in a timely
manner. They commented that the 10-day time limit begins when
tne request is received at headquarters, which gives field
offices some leadtime. |

For the Securities and Exchange Commission and the Fed-
eral Trade Commission, with centralized processing systems
similar to those of the U.S. attorney's offices, we obtained
incomplete data on response time. These agencies also start
the 10-day time limit when the request is received by head-
quarters. In some instances the field location initially
receiving the request failed to forward it promptly to head-
quarters. In these situations the requester would apparently
have to wait much longer than 10 days for a response.

Some agencies were not making a concerted effort to
notify requesters of the need for a time extension to fill
their requests. The Freedom of Information Act requires that
agencies notify requesters of certain "unusual circumstances”
which make it difficult for an agency to process a request
properly within the act's time limits. However, the Naval
Station in San Diego did noc routinely notify requesters of

“-time extenhsions. Also, the Food and Drug Administration and
the Federal Energy Administration failed to notify some re-
questers of extensions. The Federal Energy Administration's
information access officer indicated that attempts to notify
requesters of a time extension could hinder implementation of
the act by causing additional processing delays.

Conclusions

The centralized processing system used primarily by in-
vestigative or regulatory agencies apparently contributes to
delays in providing requested records under the Freedom of
Information Act. Regardless of the reason for delays, some
agencies are not complying with the act's time response pro-
visions -and do not seem concerned with courtesy to regquesters
since they are often not notified of the need for a time ex-
“tension. In addition, these agencies have inappropriately
interpreted the time requirement by failing to consider the

" search and evaluation time regquired at field locations con-
tacted directly by requesters.
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We believe that agencies with centralized procedures for
answering Freedom of Information Act requests should evaluate
each step of the process and consider establishing and/or
enforcing time limits for each. An alternative would be to
delegate some responsibility to field locations to speed up
processing time.

FEES FOR DATA APPEAR REASONABLE

Before the 1974 amendments, agency officials could set
fees for processing Freedom of Information Act requests, at
levels that they Jetermined to be fair and equitable. Some
agencies used excessive search and copying fees as a means of
discouraging requesters and withholding information. Because
of this abuse, the 1974 amendments specify that each agency's
regulations should contain a uniform fee schedule applicable
to all comporents. In addition, agencies can charge reques-
ters a reasonable standard charge only for direct costs of
document search and duplication. Fees cannot be charged for
the cost of reviewing the requested records. Agencies can
waive or reduce fees when the requested information will
benefit the public. The United States Code (31 U.S.C. 484)
generally requires agencies to remit all collected fees to
the U.S. Treasury for deposit in the "Miscellaneous Receipts”
account.

To determine how well field offices were meeting these
requirements, we reviewed agency fee schedules and fee-waiver
provisions; evaluated the adequacy of accounting procedures
__for collecting, recording, .and reporting fees; -and contacted:
requesters to determine if fees charged were reasonable.

Although fee schedules vary among agencies, nothing
indicated that field offices were charging unreasonable fees
or using fees to discourage requesters. In fact, most seem
to place little emphasis on fee collection. Fees are seldom
collected, and when collected, not all fees are returned to
the Treasury as required.

Agency fee practices vary

Search and reproduction charges vary from agency to
agency. Clerical or routine search fees, for example, -anged
from $2.00 per hour at the Federal Aviation Administration tco
$6.50 per hour at the Air Force Logistics Command. Fees for
. professional search time ranged from $3.00 per hour (any
agency employee).at the Department of Health, Education, and
welfare to $15 per hour at the Federal Energy Administration
Copy fees ranged from 5 to 15 cents per page.

-
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Fee-waiver provisions also varied. The U.S. attorney's
office, for example, waives all fees less than $3.00, while
the Federal 1rade Commission waives all fees less than
$10.00. Some agency regulations contain no minimum fee-
waiver provision but provide that fees be waived when it
benefits the public to do so.

The variations in agency fee schedules do not seem to
hamper the release of irnformation. None of the 68 reques-
ters we contacted about this matter complained about fees.
Interestingly, 38 of these requesters were not charged for
their requests. l

Other factors also iadicate that agencies place little
emphasis on collecting Freedom of Information Act fees.
Although the number of requests is increasing, the Congres-
sional Research Service‘s analysis of agency annual reports
shows that fees collected decreased from $1,014,510 in 1975
to $978,257 in 1976.

Some field offices visited received relatively large
numbers of requests, but collected small amounts of fees.
The Air Force Logistics Command, for example, received
5,735 Freedom of Information Act requests Command-wide during
our review period. For this same period, the Command col-
lected $27,218 in fees--an average of about $4.75 per request.
For 1976, a Department of Health, Education, and Welfare re-
gional office and its subcomponents received 969 requests and
collected about $361 in fees--about 37 cents per request.

Agency officials cited a number of reasons why they are
reluctant to collect Freedom of Information Act fees. The
Department of Health, Education, and Welfare public affairs
officer advocates that the Department rarely charge fees be-
cause of the vague criterion of "benefit to the public." He
said that he can see some public benefit in almost every
request and that he considers fees only when the Department
receives a very broad request. In such a case, he contacts
the requester to try to determine exactly what is wanted so
that he can be more responsive and eliminate unnecessary time
and expenses. If the request is still broad, he then points
out the costs involved and the fees that could be charged.

Agencies are also not collecting fees because it may
not be cost effective to do so. For this reason, a Depart-
ment of Housing and Urban Development regional office waives
any fee under $10. An Army Corps of Engineers district office
follows the same policy. The comptroller of a U.S. naval sta-
tion estimates that the cost of processing a cash receipts
voucher at the installation ranged from $35 to $50.

34



Finally, some agencies may be reluctant to collect fees
since they must be returned to the U.S. Treasury and provide
no benefit to the agency. When fees are collected for Freedom
of Information Act responses, they are not always returned to
the Treasury. The United States Code (31 U.S.C. 484) gener-
ally requires that fees for documents, services, etc., pro-
vided by a Federal agency to any person be collected and paid
into the Treasury as miscellaneous receipts. A Department of
ﬂou51ng and Urban Development regional office credited abcut
$90 in fees to the agency's travel and equipment fund. An
Army Corps of Engineers district office normally retains fees
collected in order to offset the administrative expense
incurred.

Conclusions and recommendation

There are no indications that agencies are abusing the
fee provisions of the Freedom of Information Act. On the
contrary, agency officials seem reluctant to assess or
collect such fees. This is an area where more guidance and
clarification are needed by Federal agencies.

when fees are collected, control over receipts is some-
times loose and not all collected fees are returned to the
Treasury as required by law. We recommend that the Attorney
General have heads of Federal departments and agencies advise
personnel to return fees collected under the act to the Treas-
ury and to exercise better control over fee assessment, col-
lection, and- processing. - T - -
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CHAPTER 4

WHO IS REQUESTING DATA UNDER

THE FREEDOM OF INFORMATION ACT?

The Freedom of Information Act and its legislative
history do not limit who can use the act or for what pur-
pose. The implication, however, is that the law was in-
tended primarily to give individuals the right to know what
our Government is doing, thereby strengthening our democratic
system.

Most agency officials agree with the act's objective.
However, they made one prevalent complaint--that the act
is not being used by individuals as the Congress might have
envisioned, but by businesses and law firms who are profiting
at taxpayers' expense. According to agency officials, these
user groups are creating problems for agencies in implement-
ing the act--especially for the investigative or regulatory
agencies.

Our review of requests submitted to the various agencies,
although hindered by a lack of pertinent agency records,
seems to support the contention of officials interviewed.
As shown by the following table, businesses and law firms
made 58 percent of the requests reviewed, while individuals
made only 14 percent.

At some of the agencies visited, businesses were heavy
users” of the act. At tHe Army Aviation Systems Command,
for example, 305 (78 percent) of 393 requests received be-
tween January 1, 1976, and June 30, 1977, were from business
organizations. Of the 305 requests from businesses, 112 came
from two California companies. Most requests received by
the Command were for technical manuals, drawings, prints
and specifications of aircraft parts, and contract data,
including names of bidders and copies of contracts.

One request was made in early 1977 by a helicopter
company that had been unsuccessful in bidding for an Army
contract. The company requested a copy of the contract
awarded to the successful bidder. The second company,
which had been awarded the contract, learned of the re-
quest ‘and threatened an injunction because the two com-
panies were also bidding for a Navy contract. The second
company contended that, by getting a copy of the Army con-
tract, the first company would be in a position to under-
bid for the Navy contract. The Aviation Command, with
higher headquarters approval, released the contract to the
requester. :
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Although he emphasized that the Command does not attempt
to determine requesters’' motives for seeking information,
one official feels that the act is abused by requesters who
obtain information from the Command and sell it to other
companies.

The freedom of information officer at Farmers Home
Administration headquarters said that businesses make about
90 percent of the requests to that agency. Many requests
are for lists of lenders or borrowers participating in the
agency's guaranteed loan program. These requests are from
mortgage brokers who want to purchase guaranteed loans
from tle primary lenders and resell them at a profit to
investors. Because of the demand for such lists requested
under the act, the agency has created special computer pro-
grams to access the central data file in St. Louis, and
produce the lists.

The Farmers Home Administration also receives requests
from brokers for lists of potential lenders and applicants,
and requests that such lists be automatically updated. The
agency has determined that a record has not been created
until the "guarantee” has been issued and, therefore, does
not honor requests for lists of potential lenders or borrowers.
Likewise, the agency does not honor requests from brokers
for automatic updates of such lists on the premise that there
is no obligation to fill requests for records not in existence
when the request _is made. e . : e

The headquarters freedom of information officer at the
Farmers Home Administration was concerned that a ccmpany
can pay up to $30,000 for a feasibility study wken applying
for a loan, only to have’ the study made available to a com-
petitor at a relatively small cost. The agency's loan file
on a given business often contains financial and commercial
‘information, such as sales information, cost and expense
projections, such technical data as blueprints and equipment
schematics, and such individual information as individual
tax returns. Since the supposed trade secrets are not
always obvious to agency officials, a borrower must resort
to costly legal actions to stop release of such information.

Obvidusly,'businesses are using the act to try to ob-
tain information about their competitors. A defense con-
tractor submitted a request to an Air Force air lecgistics
center asking for information about a certain request for
proposal, including copies of the “contrac* pricing pro-
posal” submitted by all -bidders. - The requested pricing
documents contain very specific cost information provided
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to the Government for use in analyzing bidders' offers. The
requester told us that he received all information requested,
except for the contract pricing proposals. He agreed with

the Air Force's decision not to release this information and
would not want the same information about his company released
to competitors.

Law firms have also found the act useful for their pur-
poses. At one Federal Trade Commission regional uvffice, 20
- of the 39 requests received during our review period were
from law firms. Regional officials stated that most re-
quests for information are made by attorneys in 11tlgat10n,
and it is this group that is abusing the act's provisibdns.
For 1nstance, we were told there are rules of discovery
governing the turning over of documents from one party to
another during litigation. Instead of obtaining documents
through discovery, attorneys submit a Freedom of Information
Act request to obtain the information. According to these
officials, the requesis create nonproductive time for Fed-
eral Trade Commission attccneys, as they must review all
documents being raquested rather than spend time preparing
the Government's case. One regional official sees this to
be unnecessarily time consuming since the information would
usually be provided during the normal discovery process.

At a second Federal Trade Commission regional office,
officials also expressed concern about resources needed to
answer requests submitted by businesses and attorneys. One
such ‘requést from two corporate lawyers asked for the re-
view and release of all documents concerned with all Com-
mission lanl sale cases. The Commission estimated that
over 400,006 dccuments would have to be reviewed agency-
wide. Thls regional office had six land sales cases with
over 21,500 documents. The office estimated that over 200
hours of attorney time would be expended in analyzing the
documents and preparing necessary outlines and response
memorandums. About 40 to 50 hours had been spent as of
March 1978. Headquarters was reportedly negotiating with
the requesters to try and narrow the scope of the request.
Commission officials feel that some of these requests by
attorneys are made to disrupt agency attorneys and investiga-
tors working on spec1f1c cases.

The informaticn access offlcer at Federal Energy Admin-
istration headquarters, where all ‘agency requests are pro-
cessed, said that law firms sometimes use the act to obtain
information at no cost and sell it to their clients. As
an example, he said law firms request the agency's Compliance
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Manual and sell it to companies under investigation. By
knowing the agency's investigative practices, the company
under investigation is better able to cover up or provide
all the "right answers."” The Federal Energy Administration
headquarters staff responsible for handling information
requests has grown from 2 persons in 1974 to 14 in Decem-
ber 1977. A staff member said that the growth occurred
primarily because of requests from businesses and law
firms.

Officials at other investigatory or regulatory agencies
would probably aqgree with the statements made by the Depart-
ment of Justice in the 1976 annual report covering Freedom
of Information Act operations:

“* * * we are committed to the maximum practic-
able release of Departmert records, but we
cannot accept the proposition that continued
expenditures of resources of the magnitude
indicated in this report are appropriate when
weighed against the other important missions

of the Department. We believe that there must
be a reasonable reformulation of the access
provisions of these laws in light of the
peculiar and complex considerations presented
by records created and maintained for law en-
forcement purposes. * * * Although the FOIA
[Freedom of Information Act] was designed so
.that the public could gain access to-government .= ---
records and information of value in understand-
ing the operations of government, private
counsel seem to believe that the FOIA should
function as a discovery device. * * * It is
time for taking a fresh look at the way the
Freedom of Information Act has been used, and
to ask whether the Act isn't being used for
ends not intended by Congress. = » ==

Some officials, however, do not agree that the act is
benefiting only businesses and law firms or that this group
is abusing the act. The freedom of information officer at
the Department of Health, Education, and Welfare cautions
against drawing conclusions solely from statistics on who
is using the act. He felt that businesses and law firms.
do use the act more frequently than individual citizens -
but that the numbers do not necessarily show who is benefit-
ing from the act. He pointed out, for example, that one
request from a public interest group may benefit hundreds or
even thousands of individuals. In addition, he felt that
statistics on the use of the act and cost of processing
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requests are often inflated by agencies that are frustrated
by the "public intrusion® into their businesses. '

Securities and Exchange Commission officials said that
lawyers are the primary usecs of the act at that agency.
They don't feel, however, that lawyers are abusing the act
and peint out that requests by lawyers sometimes benefit
the public. As an example, they cited a request by a
lawyer representing a group of stockholders who had been
defrauded by a corporation.

EDUCATION OF THE PUBLIC

The Freedom of Information Act gives the public the
right to know what their Government is doing. For whatever
reasons, citizens are not exercising that right as much as
many expected. Some pcssible explanations are the puolic's
disinterest or lack of awareness of the act and how it can
be used. Field offices of Federal agencies have done little
to increase public awareness. ’

The Freedom of Information Act requires each agency to
maintain and make available for public inspection and copy-
ing current indexes of certain agency information available
to the public. Each agency is required to publish and dis-
tribute copies of each index unless it determines by publica-
tion in the Federal Register that this would be unnecessary
and impracticable. In such cases, the agency is required
to -provide copies of the -index on request at a cost not to
2xceed the cost of duplication.

Few field offices we visited had copies of agency in-
dexes. Some agency officials said their headquarters were
responsible for maintaining the indexes; some made their
indexes available by publishing them in the Federal Register;
and some were-not aware of the indexing requirement or not
sure whether the agency had published any indexes. We found
little evidence that the public used the indexes available.

The field and regional offices have done very little
to educate the public on the use of the act or agency in-
dexes. The Securities and Exchange Commission puts out a
freedom of. information pamphlet, but regional offices make
little use nf it. Officials of the Soil and Conservation
Service, the Farmers Home Administration, and the Social
Security Administration saw no need for a public outreach
program since they deal openly with the public daily. They
say people are used to obtaining information from their
agencies. Some officials commented that public outreach
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is not the responsibility of a field office or of a single
agency. It should, they believed, be handled by headquarters
or a central government unit. The House Committee on Govern-
ment Operations apparently reached the same conclusion after
the 1972 hearings on the act. One of the recommendations
coming from the hearings was that the Department of Justice:

--Prepare a pamphlet in simple, concise language for
the general public, to be published by the Govern-
ment Printing Office, setting forth the basic
principles of the Freedom of Information Act, the
procedures by which a citizen may obtain public
records from a Federal agency, his right to appeal
a denial of his request, including court remedies,
and other similar advice concerning the citizen's
right under the act.

The Department of Justice did not carry out this recommenda-
tion.

The Committee on Government Operations prepared “A
Citizen's Guide on How to Use the Freedom of Information
Act and the Privacy Act in Requesting Government Documents."
The guide, which was approved in November 1977, is to help
citizens exercise their rights under the two acts.

CONCLUSIONS

The  Freedom of Information Act has given citizens access
to records not previously available. The act is being used
mostly by businesses and law firms--sometimes for purposes
not contemplated by the Congress. The considerable use of-
the act by these groups has burdened some agencies. In
our opinion, however, any attempt to requlate use of the
act by businesses and law firms could also restrict use
by the public. Rather than attempting to limit the act's
use by certain groups, consideration should be given to
increasing public aws eness and use of the act.
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CHAPTER 5

VALIDITY OF FREEDOM OF

INFORMATION ACT REPORTS

The 1974 amendments to the Freedom of Information Act
require ea.h Federal agency to submit an annual report to
the Congress covering administration of the act for the prior
calendar year. Among other things, agencies are to report the
number of determinations not to comply with requests for rec-
ords and the reason for each determination. The Congressional
Research Service's overview of the 1976 annual reports shows
that agencies reported a total of 24,604 initial denials under
the act.

The reporting provisions of the 1974 amendments do not
specifically require agencies to report the costs of admin-
istering the act. However, the Attorney General recommended
in a December 11, 1974, memorandum that executive branch agen-
cies design procedures to accumulate data on such costs. Two
congressional subcommittees requested that agencies report
the incremental costs incurred in administering the 1974
amendments. Thirty-seven agencies included cost data in
their 1976 reports. These agencies showed that the incre-
mental cost of administering the act was about $20.8 million.

Field offices' input to the annual reports is often in-
complete or inaccurate, and there are inconsistencies between
agencies or between offices of the same agency in the denial

and cost information reported. Because of these discrepancies, ..

" the validity of statistics in the annual reports is suspect,
and the value of these reports as a tool for monitoring the
act's implementation is questionable.:

DENIALS

As discussed in chapter 3, agencies vary in what they
consider to be a denial under the Freedom of Information Act.
As a result, the accuracy of reported denial statistics is
questionable. A good example of this problem can be seen
by comparing the reported denial statistics of the three
Veterans Admf..stration regional offices visited. During
1976, the Albuquerque regional office reported 290 denials,
while the Clewveland office reported only 4 denials and the
Louisville office only 3. w
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The three regional offices do not differ in their func-
tion or relationship with the public. They serve as reposi-
tories for information concerning veterans' benefits and
routinely deal with a large volume of requests for informa-
tion from claimants' records. During the same period, the
Albuquerque office received 1,444 requests for all types
of information and the Louisville office received 748. The
Cleveland office lacked a complete record of the number of
requests received. :

It appears that the Louisville and Cleveland offices
are reporting as denials only those cases in which existing
records were withheld under one of the exemption categories.
On the other hand, the Albuquerque office apparently reports
all instances of unfilled requests as denials. Of the 290
denials reported by that office, 20 were made because the
requested information was specifically exempted from disclosure
by statute. Of the other 270 denials, 129 were cases in
which the office did not have the records or could not identify
the requested information, 49 were referred to a Veterans
Administration hospital for response, 82 were responses not
sent because the requester failed to pay the associated Ffees,
and 10 were cases in which the claimant reviewed the files
in lieu of obtainipg copies. We believe most of these situa-
tions do not constitute denials.

The number of questionable denials reported by Albuquerque
and the absence of similar denials reported by Cleveland and
Louisville indicate that the offices have adopted different

criteria for reporting Freedom of Information Act denials. - -~

'As Can be Seen by this example, as well as other examples
discussed in chapter 3, agency annual reports to the Congress
do not present comparable data.

COSTS

-

In addition to the Attorney General's recommendation
that agencies accumulate data on the cost of administering
the act, the House Government Information and Individual Kights
Subcommittee and the Senate Administrative Practices and Pro- -
cedure Subcommittee asked executive branch agencies to answer
certain questions annually. Included was a raqusst that
agencies provide a statement of incremental costs incurred
in administering the 1974 amendments.

Basgd.dﬁfthe'following, we question the usefulness of
the requested cost data. :
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--Not all agencies report costs in their annual report.

--Most agencies that do report costs simply report the
administrative costs for the act, rather than the in-
cremental cost of the 1974 amendments.

--There is a difference in what agencies consider to
be administrative costs.

--Reported costs are often best estimates and often
ina?cutate.

Because the act does not require agencies to report cost
information, many do not. In 1976, about 90 Federal depart-
ments and agencies compiled reports of their experience with
the act. However, only 37 agencies included cost information
in their annual report. These agencies showed incremental
costs of about $20.8 million. The Congressional Research
Service, which compiles and analyzes data in executive branch
agency annual reports, issued a note of caution about using
reported figures. It pointed out that most agencies have
simply reported the annual administrative costs for Freedom
of Information Act operations. This was true at agencies we
reviewed. 1In addition, agencies differed greatly in what
they consider part of this administrative cost.

Some agencies, such as the Army Corps of Engineers and
Health, Education, and Welfare regional offices, interpret
administrative cost as being only the direct personnel cost

associated _with _answering Freedom of - Information Act requests. -

The Federal Trade Commission also interprets administrative
cost as direct personnel cost. However, headquarters and one
regional office include only the professional personnel time,
while another regional office also includes clerical costs
charged to act activities. Other agencies, such as Veterans
Administration regional offices, two European commands, and
the Air Force Logistics Command, include overhead costs in
their reports.

In addition to these inconsistencies, the reported cost
data is often the agency's best estimate. These estimates
are frequently incomplete or inaccurate. The Department of
Health, Education, and Welfare, for example, reported in
its 1976 report that the incremental cost of administering
the 1974 amendments was .about $5.3 million. However, one
regional office did not include the cost of its subcomponents
in its report to. headquarters. The Department's director of
public affairs, who prepares the overall annual report,
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recognizes that the statistics reported are not valid but
says he lacks time to correct the problem.

Simiiarly, two U.S. attorney's offices visited did not
report any cost data to headquarters. The Department of
Justice freedom of information act coordinator said that
costs included in the annual report are estimated costs.
Headquarters estimates field office costs based on headquarters
experience in processing requests. He suspects that the costs
estimated for the first 2 years were low.

A Federal Aviation Administration regional office estimated
and reported to its headquarters that the cost of administering
the act in 1976 was $500. Our analysis identified $614 in
salary costs alone to process just 39 percent of the regional
office's requests for that year.

A subordinate unit of the U.S. Army, Europe, reported
$53,° as the cost of administering the act for the period
Janu: 1, 1976, to April 30, 1977. 1In reviewing the unit's
report, we found that the unit only processed four requests
for that period. Officials at the command level did not know
how the costs were calculated. The unit responsible for the
data could not verify the costs because of insufficient
documentation, -

Some agencies are overstating Freedom of Information Act
costs by including Privacy Act costs in the annual report.
This was true at Veterans Administration regional offices,
at a Federal Trade Commission regional office, at the Ogden
Air_Logistics Center, and. at-the Justice-Department. The
Veterans Administration, for example, reported Freedom of
Information Act costs of about $1.1 million in 1976. This
figure is misleading. Agency personnel pointed out that most
requests received by them are Privacy Act requests--veterans
requesting information from their own records, second jarties
with the veteran's consent, and routine uses as described
by the Privacy Act. The costs of processing these requests,
however, are reported as Freedom of Information Act costs.

A division in one regional office reported Freedom of Informa—
tion Act costs of over $3,000 in 1976. When questioned about
these costs, the division director stated that the division
processed only one Freedom of Information Act request during
the reporting period and that the costs were actually Privacy
Act costs. As other personnel in. the Veterans Administration
pointed out, if there are any incremental costs to the agency,
they are due primarily to the Privacy Act. According to them,
it was the Privacy Act that gave veterans greater access to
their records and that this act is responsible for the increase
in requests at that agency.
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The Justice Department, in its 1976 annual report,
recognized the difficuity of categorizing requests as falling
under either act and the virtual impossibility of allocating
processing time and overhead expenses on that basis.

CONCLUSIONS

The 1974 amendments to the Freedom of Information Act
require agencies to report annually on their experiences in
implementing the act. Although most agencies comply with
this requirenent, they are often less than precise in the
data they report. 'Inconsistencies exist among agencies, and
sometimes within the same agency, in the denial statistics
reported. The validity of the reported cost data is also
questionable because the data is imprecise.

Limitations on the adequacy and accuracy of information
in agencies' annual reports have been pointed out in the
Congressional Research Service compilation of the reports.

In our opinion, if the reported information is used as a
general indicator of how the act is being implemented, the
effect of these inaccuracies is probably insignificant.
However, if the information is to be used to aid decision-
making, more accurate information and other types of informa-
tion will be needed. -
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