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M. HMWZZ@@N._L‘@F President, T-am Empm,mm to send to the desk the
iconference report-on:the Freedom of Information Act Amendments—

Report No. 98-1380, on’ H.R.:12471. The House and Senate conferees
‘met-on four accasions last month to discuss and debate a number of the -
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and worthwhile legislation. Certainly, no other .recent legislation more closely
ehcompasses my objectives for open’ (fovernment than the. philosophy. chm.mw_ﬁbm
the Freedom of Information Aot . , o o -

. Although many of the provisions that are now. before you in Conference will be
expensive in their implementation, I believe that ‘most would more effectively
assure o the public an open Executive branch. I have always felt that administra-
tive burdens are not by themselves sufficient obstacles to Prevent.progress in
‘Government, and I will therefore not comiment on those aspects of the bill.

_ There are, however, more significant costs to Government that would be exacted
by this bill—not in doéllar terms, but relating more fundamentally to the way
Government, and the Executive branch in particular, has and must funection, In
evaluating the costs, I must take care to avoid seriously impairing the Gévern-
ment we all seek to make more open. I am concerned with some of the provisions
which are before you .as well as some which I understand you may not have con-
sidered. I want to share my concerns with you so that we may accommodate our
reservations in achieving a common objective. S )

A provision which appears in the Senate version of the bill but not in the Houss
version requires ‘a court, whenever its decision grants withheld documents to g

: ili just the kind of Government openness and accountability
MWMM%WMM wﬂﬁwﬁo must have to regain a full measure of confidence in
i overnment. . . .
oc%__wmﬁmwmﬂm%\pwwgaﬂm& by our conference committee contains the
i ajor provisions: e
?%Nm%mwﬂowgmwﬁm empowered to review the validity of agency clas-
sification of documents and ABpuﬂ.‘HmMpHBE.HW ﬁ%omn documents in deter-
ini sther they were properly classified. . .
EPWMHWSMWMWQOAEHWB@&& Wmmom&m%iuo act arbitrarily or capriciously.
in withholding information from the public are subjected to disciplinary
procedures, to be initiated by the Civil Service Commission. i
Investigatory files, which are exempt from mandatory disclosure
under present law, are required to be disclosed unless their release will
cause some specific harm enumerated in the bill. v L
Agencies. are given definite time limits to respond to requests for
information: 10 days for an initial Tesponse, 20 days to determine an
appeal, with an- additional 10 days in unusual-circumstances.
A person who must sue to @gm:p access to EﬁouBmScﬁ may recover
attorneys’ fees if he prevails in court. _

"The Freedom of Information Act, passed by Congress in 1966,
guaranteed the public judicially enforceable access to Government
information, subject to specific exceptions defined in the law. Hearings
before my Subcommittee on Administrative Practice pbmu..wuﬂoﬁmcwo
last year brought out numerous abuses by Governmen't -agencies in
administering' thé. act, and in October 1973 I introduced a E: to
strengthen the Freedom of Information Act, which has in large part
been incorporated into the final conference report filed today.. :

- Our present legislative effort finds:support from many quarters.
‘Representatives of the media have strongly advocated .maowﬁob.&
these amendments. The American Bar Association has resolved that
Congress move forward with the kinds of reforms contained in our
legislation. The American Civil Liberties Union has advocated @mmw..
tion of this bill and has found it consistent with privacy rights which
must .also ‘be protected. The American Federation of Qoﬁ&_;oa.
Employees has determined that the sanction provision is acceptable as
-fair and consistent: with Civil Service safeguards. And the American
Political Science Association has indicated the ‘special interest of

determine whether the withholding was “Without (a) reasonable basis in law” if
“the complainant so requests. .If such a finding is made, the court is required to
direct the agency to suspénd that employee without pay or to. take disciplinary or
.eorrective action against him. Although I have doubts about the appropriateness
‘of diverting the direction of litigation from the disclosure of information to career-
.affecting disciplinary hearings about employee conduct, I am mmost concerned with
“the .H.uEEdEm.mmmoﬁ upon the vigorous and effective conduct, of official duties that

interests of both fairness and effective personnel management, be made initially

v%rmmm:ﬁmuﬁmoaupbm u.b&omm_.F<o~<oEmbamvocE then follow in the traditional
form of review. ,

, My great respect for the courts does not prevent me from observing that they do
not ordinarily have the background and expertise to auge the ramifications that
‘arelease of a document may-have upon our bmﬁoummmmocaq. The Constitution
-commits this responsibility and authority to the President.

I understand that the purpdse of this provision is to provide a means whereby
mproperly classified information may be detected and released to the public.

‘scholars in seeing this bill enacted. . : .
These amendments to the Freedom of Information Act, contained
in our conference report, will help open the decisions and. actions of
Government to the light of public review and understanding. Without
them, the Freedom. of Information Act will remain a toothless tiger,
and the executive branch will continue to be able to Qdﬂwﬁwﬂﬂé? Nﬂm
. . i ! . With:them e . . . .
obstruct public access to Qo<®wb...5®ﬁm JMOAWMWOB& its riame ’ Teasonably classified in - the interests of our mnational security. Following this
Freedom of Information Act becomes.tru y Wi y e review, the court.could then discloge the document if it finds the ‘classification to
¢ ' : ’ o .. ave been’ arbitrary, capricious, or without a' reasonable basis. It must also be
clear-that this’ %H.ocmaﬁ.m does not usurp my Constitutional Tesponsibilities as
Commander-in-Chief. I recognize that this provision is technically not beforé you
in Conference, but the differing provisions of the bills afford, I believe, grounds to

accommodate our mutual interests and ‘concerns. L o

.. The'Senate but not the Holse version ‘amends the exemption ¢oncerning in-
vestigatory files compiled for Iaw enforcement purposes. I'am concerned with any
‘provision which would réduct out ability to_effectively deal ‘with- erime. “This
SmeaEm&ed@E@&nﬁ.gﬁa effect if ‘the sources of information: or the informétion

. : Mm:w.E_H : AT C
S . wu..; - Tue Warre Houss,

Washington, D.C., August 20, 1947.

sAR TED: I appreciate the time you have given e to study the amendmen

to m%% ﬂumﬂ%@g %@Hbmouspﬂoﬂ Act Am.w.ﬁmum»wﬂ présently before you, so that
: ide you my personal views-on this bill.” .. T

! AWHOMWMHWH%M%OQMMWNM %ow improving ths m.wmmao.B of Information ?wn and agree

that now, after eight years in existence; the time is ripe to reassess this profound

o i v Kl
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(itself "are’ disclosed. ‘These sources and the information by which they may be
identified must be protected in order not to severely hamper our efforts to combat
crime. I am, however, equally concerned that an individual’s right to privacy
would not be appropriately protected by requiring the disclosure of information
contained In an investigatory file about him unless the invasion of individual
privacy is clearly unwarranted . Although I intend to take action shortly to address
more comprehensively my concerns with encroachments upon individual privacy,

- I believe now is the time to preclude the Freedom of Information Act from dis-
closing information harmful to ‘the privacy ofindividuals. I urge that you strike
the words ‘“‘clearly unwarranted”’ from this provision. :

Finally, while I sympathize with an individual who is effectively precluded from
exercising his right under the Freedom of Information Act because of the sub-
stantial eosts of litigation, I hope that the amendments will make it clear that
.corporate interests will not be subsidized in their attempts to increase their
competitive position by using this Act. I also believe that the time limits for
.agency action are unnecessarily restrictive in that they fail to recognize several
valid examples of where providing flexibility in several specific instances would
permit more carefully considered decisions in special cases without compromising
the principle of timely implementation of the Act. )

Again, I appreciate your cooperation in affording me this time and I am hopeful
_that the negotiations between our respective staffs which have continued in the
interim will be successful. L . . .

I have stated publicly and I reiterate here that Fintend to go more than halfway
‘to aceommodate Congressional concerns. I have followed that commitment in this
lettef, and I have attempted where I cannot agree with certain provisions to explain
Iy reasons and to offer a constructive alternative. Your acceptance of my sug:
gestions .will enable us to move forwiard with this progressive effort to make
Govérnment still more responsive to the People. - o .
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questions whether agency personnel aeted arbitrarily or capriciously with

Mmo www M;g&&wmm,. H&%@S:m_ mmmomwmumu% action HmaoEEanoa .SN the O.MM.WMMM
on, aiter eompletion of its standsrd ; roceedings, would aci < 3 :

%«Woﬁ?ﬁ w%mwowy involved in the ommw. & actually.be taken by the

.. We feel that this is a reasonable compromise that basically satic -objec-

se%wm ‘to the ommmwﬁ mmumam language. ﬁ " basieally mmﬂepmmmm your.objec

. _tou expressed fear that the amendments afford inadequate protection to trul

important national defense and foreign policy information mﬁwu.moa o in S.ﬁ%w

Inspection. by Federal courts in freedom of information cases. We believe that

MMMMMMMMMMM%J :wwocnmmm, but the mmbmmmumgm has nonetheless agreed to include

; C Xplanatory language in the Stat g akin

intentions eapEoatory guags owbmbm of Managers m g clear our
The legislative history of H.R. 12471 clearly shows that the i camera authority

The amendments in H.R. 12471 do not remove this ri 3
i R. ght of the agency, nor do
@8» ormbmo mn any way other mechanisms available to the court QMH.EW wnm ‘con-
sideration of the case. The court may still request additional informiation or corrob-

of thie information or afidavit firnished by the agency in the case. .
The .oobmmwmnm. Hﬁ.\@ agreed to include language in the Statement of Managers
that reiterates the discretionary nature of the n camera authority provided to the
Federal courts under the Freedom of Information Act. We will also express our
expectation that the courts give substantial weight to the agency affidavit sub-
mitted in mEquH..d of the classification markings on any such documents in dispute.
Thus, Mr. Nwm,miw.w? we feel that the conference committee has made an’ effort;
to explain our intentions so as to respond to your objections on this important area
mw %wﬂ%%%%“ﬂ%%ewwmvﬁmwwﬁ wmaﬁaﬁ b:m,a. within the scope of the econference
of the virtu: nti 1age i
<mm,mWoum e X the Y 1dentical language in both the House and Senate
Lhe conference committee has also acted affirmatively to satisfy your major
oEmoﬁobm to g@.vwovOmoQ amendments to subsection eow\ (7) of &W,M er_..mmmogu of
Information Act, dealing with specific criteria for the withholding of Federal in-
vestigatory records in the law enforcement area. o
me conference committee had already added an additional provision, not con-
tained in gm Senate-passed bill, which would permit withholding of information
that would .-endanger the life or physical safety of law enforcement personnel.”
This made it subs antially identical to the language recommended by then At-

. .. Sincerely,

o .Qmwvuﬁ R. Forp.

S -7 TOREIGN QPERATIONS'AND

LT (GOVERNMENT INFORMATION SUBCOMMITTEE, &
R T T Washington, D.C, Septeniber 88; 1974
‘Hon. Gerirp R, Forp, - ' - s T A
President of the United States, . . e o ’ .
"The White House, Washington, D.C. "~ ">~ "~ =

.DEAr, Mz. PrESIDENT: We were most pleased t6 receive. your letter of ‘August
20 and to Know. :

! of your personal interest in the amendrhentsto the Freedom: of In-
formation Act being, considered by ‘the House-Sénate conferénce committes. And
We appreciaté your. recognition of the fundamental purposeés of this milestone law
.and the importance you attach to these amendments. They of cotirse would provide
support for your own policy of:‘‘open government”’ which is §o desperatély needed
“to restore the public’s confidence in our national government, -, N
" When we received your letter, all of the members.of the conference committee
agreed to your request for additional time to study the amendments and have given
serious c¢onsideration and careful deliberation t0 your views on each of the ‘major
concerns you raised. The staffs of the two committees of jurisdiction have had
several in-depth discussions with the responsible officials of your Administration.
Individual Members have also discussed these points with Justice Department
officials. ' ' .
At our final conference session we were able to reopen discussion on each of the
-major issues raised in your letter. We believe that the ensuing conference actions
on these matters were responsive to your concerns and were designed to accom-
- modate further interests of the Executive branch.- )

You expressed coneern in your letter about the constitutionality and wisdom of
court-imposed penalties against .Federal employees who withhold information
“‘without a reasonable basis in law.”” This provision has been substantially modi
fied by conference action. . .

At our last conference meeting, after extensive debate and consideration, a com-

.promise sponsored by Representative McCloskey and modified by Senate: con-
ferees was adopted. This compromise leaves to the Civil Service Commission the
responsibility for initiating disciplinary proceedings against a government official
or employee in appropriate circumstances——but only after a written finding by the .
court that there were “circumstances surrounding the withholding (that) raise

intelligence investigation.” The Federal agency may, in addition withhold the
identification of the confidential source in all law mumoww@Bobd E<owmmpaowmlﬂ<m
as well as criminal, o

To further respond to your suggestion on the withholding of information in law
enforcement records involving personal privacy the conference committee agreed
to strike the word ‘““clearly” from the Senate-passed language.

You expressed concern that the amendments to the Freedom of Information
Law authorizing the Federal courts to award attorney fees and litigation costs
not-be used to subsidize corporate interests who use the law to enhance their own
competitive position. . ) :

The members of the conference. committee completely share your concern

in this connection, and the Statement of Managers will refleot mutual view that
any award of fees and costs by the courts should not be automatic but -should
be based on ‘presently prevailing judicial standards, such as the general public.
benefit arising from ‘the release of the information sought, as opposed to a more-
barrow commercial benefit solely to the private litigant. S




‘an additional ten days to respond to'a reiuest. or determine an
appeal in unusual circumstances. Pursuant to your suggéstion we included lan-
guage from the 'Senite version making clear that g court can give an agency addi-
tional time to review requested materials in exceptional circumstances wheie the
agerncy has exercised due-diligence bus still gould not'meet; the statutory deadlines..
"~ In conclusion, “Mr. ‘Président, ‘we app ciate your expression. of cogperation
with. the Congress in our deliberatiohis on the final version of this important,
legislation, In keeping with your willinghess ‘“to go more than halfway to aceorm-
modate Congressional concerns,” we have given your suggestions in thesé five key
areas of the bill renewed consideration and, we feel, have likewise gome “more’
than halfway’’ af this late stage. =~ LT
. We welcome: your valuable input into our final ‘deliberations. and appreciate.
the fine cooperation and helpful suggestions made by various staff members and’
officials of the, Executive ‘branch. It is our hope that the fruits of these joint
efforts’ will make it possible for thé Senate and House to act promptly on’ the
conference version of H.R. 12471 so that. this valuable legistation will be enacted
and can be signed into law before the end of the month. . . o .
" 'With every good wish, A L S
. Simeerely, . - . o 0 T ‘ ‘ o .
: o o Epwarp M. KENNEDY,
o o © . Chadirman, Senate Conferees.
o Wannian'S. MooraEBAD, _
o ‘ i " "Chairman, House Conferces.

" FrEEDOM oF INFORMATION AcT AMENDMENTS-~CONFERENCE
: 7 REPORT o
_Mr. Kennepy. Mr. Presidént, I'submit a report %..gm.owggw@mm.
of conference on H.R. 12471, and ask for ifs immediate consideration.
The PrESIDING H.Omﬁnww. The report will be stated by title.
The assistdnt legislative clerk read as follows: - S
., he committee of conference on the disagreeing votes of the two Houses on the

amendment of the Senate to the bill (H.R, 12471) to amend section 552 of the:
United States Code, known as. the Freedom of Information Act, having met,

after full and free conference, have agreed to recommend and do recommend to-

their respective Houses this report, signed by a majority of the conferees.

_ﬂuw PrESIDING Orricer. Is there oE.mmﬂow to the oobmaoa..mﬁob of

the conference report? . )
There being no objection, the Senate proceeded to consider the

report. : . ‘
. (The conference report is. printed in the House proceedings of the
Congressional Record of September 25, 1974, at page H9525.)

The Presipine Orricer. The question is on agreeing to the con-

ference report.

The report was agreed to. : .
 Mr. HruskA. Mr. President, as a conferee-on this bill, T have seen
several significant changes made to the bill which, in my view, makes
it a more workable measure. However, I do not believe that ‘these
corrections go far enough. - S . -

While we were in conference, the President sent a letter to-the
conferees pointing out his objections to the bill. The provision that
appears. to, concern the executive branch the most is the section of the
bill that places the burden of proof upon an agency to satisfy a court
that a document because it concerns military or intelligence secrets
and- diplomatic relations is in fact properly ‘clasgified. If the court

is not convinced that the agency has adequately carried thé burden,

the document will be disclosed.

~ Yet, while this bill transfers the authority to declzes CUme

Yet, s o Jn transters the authority to declassifv doeu o
from' the execlitive branch to ﬂrm.,m ourts, it prosiessify. Sdnrde to
rom the executive. branch to the courts. des'no standsrds to
10, the review of the documetits. The : onovides 2 th deards to
mBm d%mb Mm.m cast:upon 1t

out-the shoals and rocks to 1 s decisi ; ‘the documer
are properly classified.” ° ° B.mww\ bis ,%emnb %ro@mﬁaro.mmgﬁgﬁ
- No standards are created. to guide a .

@,DM wmmm%wbw F owmu 5 his Hmﬂmw to &ro n_oumﬂ.m,mm cited these m.oﬁw,mmﬁ
o B S ool ik xpron o g iny
mo from obervingtha the o Sot doeesp oL LOr T curls does 0 o
PR A e e
e ot T S o, 2 Y concorns, e it of

erroneous classifications and in general
omm%wwmowdﬂow system. . .
is bill, however, ignores this administ tive \ani I vests
in s bl er, igr ) 1strative mechanism and vests
gwﬁéo%m. ts .@_5 power to declassify documents and w&m.@mm them to all’
he President, in his letter to the conf ,
it the. erees, said that he coul
M%OM%.M Mb@amwd%ob that MqoaHE risk exposure of our bpﬁou&om%mwmw
ations secrets: isi i
My Preosdonion A L cannot accept such a provision either.

» be a watchdog over the

; be printed in the Record t th i
There being no.objection, th ered to be maant
6] no: e letter was o i i
Record, ax f0.objection, er was ¢ rdered to be printed in the
) , . . " TaE Warrs Housg, -
Senator Epwans Knny, Washington, D.C., Aug. 20, 1974.
U.S. Senate,
Washington, D.C.
DEar Tep: I appreciate. the time i nts
-t € you have given me to study th
to cme Freedom of Information Act (H.R. 12471) Presently Umm“uwm Ww:gmmwaww@ﬁw
QOH mﬁﬂﬂﬂﬁ% you my @mnmmob& views on this bill; . - ’ ’ *
o9t yqur concerns for improving the Freedom . of Information nd
ww%wh%%ﬂ Wde. oﬁﬂﬂ M_mwwwuﬂ.mwum. in ammmﬁwuo@ the time is wmwwﬁwﬁ%wwmwﬂw wﬁm
gislation. Certainly, no othe i i
closely encompasses my objectives for open %Qo<m§8%bmommwwHmmpmﬂwﬁmwmwﬂw.%

underlying the Freedom of Information "Act.
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Although many of the provisions that are now before you in Conference will be
expensive in their implementation, I believe that most would more effectively:
assure to-the public-an open Executive branch. I have always felt that administra-
tive burdens are not by .themselves sufficient obstacles fo prevent progress in.
Government and-I will therefore not commerit on those aspects of the bill. :

There are, however, more significant - costs .to . Government that would be
exacted by this bill—not in dollar terms, but relating more fundamentally to the
way Government, and the Executive branch in particular, has and must function.
In evaluating the costs, I must tdke care 0 avoid seriously impairing the Gov-
ernment we all see, to make more open: I am concerned with some of the pro-
visions which are before you as well as some which I understand you may net
have considercd. I want to share my concerns with you so that we may accom-
modate our reservations in-achieving a common objective. :

A provision which appears in the Senate version of the bill- but not in the House
version requires a eourt, whenever its decision grants withheld documents to a
complainant, to identify the employee responsible for the withholding and to
determine whether the withholding was “without (a) reasonable basis in law’
if the complainant so requests. If such a finding is made, the court is required
to diréct the agency to suspend that employee without pay or to take disciplinary
or corrective action against him, . - : L

Although I have doubts about the appropriateness of diverting the direction
of litigation from the disclosure of information to career-affecting disciplinary
hearings about, employee conduct, I am most concerned with the inhibiting
effeet upon the vigorous and effective conduct of official duties thaf this potential
personal liability will have upon employees responsibie for the exercise of . these
judgments. Neither the best interests of Government nor the public would ‘be
served by subjecting an eimployee to this kind of personal liability for the perform-
ance of his official duties. : S

Any potential harm to successful complainants is more appropriately rectified
by the award of aitorney fees to him. Furthermore, placing in the judiciary the
requirement to initially determine the ‘appropriateness of an employee’s conduct
and to initiate discipline is both unprecedented and unwise. Judgments concerning
employee discipline must, in the interests of both fairness and effective personnel
management, be made initially by his supervisors and judicial involvement
should then follow in the traditional form of review. . )

There are provisions in both bills which would place the burden of proof
upon an agency to satisfy a court that a docurnent classified because it concerns
military or intelligence (including intelligence sources and methods) secrets and
diplomatic relations is, in fact, properly classified, following an in camera inspec-
tion of the document by the court. .

If the court is not convinced that the agency has adequately carried the burden,

the docurhent will be disclosed. I simply cannot accept a provision that would risk

exposure of our military or intelligence secrets and diplomatic relations because
of a judicially perceived failure to satisfy a burden of proof.

. My great respect for the courts does not prevent me from observing that they
do not ordinarily have the background and expertise to gauge the ramifications

* that a release of a document may have upon our national security.

The Constitution commits this responsibility and authority to the President.
I understand that the purpose of this provision is to provide a means whereby
improperly classified information may be detected and released to the public.
This is an objective I can support as long as thé means selected do not jeopardize
our national security interests. I could accept a provision with an express presump-
tion that the classification was proper and with sn camera judicial review only
after a review of the evidence did nof indicate that the matter had been reasonably
classified in the interests of our national security.

Following this review, the court could then disclose the document if it finds the
clagsification to have been arbitrary, capricious, or without a reasonable basis. It
must also be clear that this procedure does not usurp my Constitutional responsi-
bilities as Commander-in-Chief. I recognize that this provision is technically not
before you in Conference, but the differing provisions of the bills afford, I ‘believe,

grounds to accommodate our miutual interests and concerns.
The Senate but not the House -version ‘amends ‘the ‘exemption concerning
investigatory files compiled for law enforeement ‘purposes. I am concerned with

any provision which would reduce our ability to effectively deal with crime. This
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amendment could have that effect if the sources of information or the i i
itself _are disclosed. These sources and the information by wém.ew mem.aoﬁ%vwwbm
%mm:wwmmm must be protected in order not to severely hamper our efforts to combat
I mmw, however, equally concerned dwwﬁ an individual’s right i
v bh y to privac,
not be appropriately protected by requiring the disclosure of H.wmougmﬁob aoﬁﬁ%%wm

Emogmaobw@gumﬁeogmH&So% individual 1 stri

:awmmu%m :wéwmgwﬁm&: ?ovaEm @Woimmob., idu , s. I urge ,ﬁp_wa you strike the words
nally, while I sympathize with an individual who is effectivel el

exercising his right under the Freedom’ of Information. Act daow.%mwnﬂw ﬂmw mmwme

stantial costs of litigation, I hope that the amendments will make it clear that

Lcorporate interests Wwill not be subsidized in their attempts to increase their com-

petitive position by using this Act. I also believe that the time limits for agéncy

"action. are unnecessarily restrictive in -that they fail to recognize several valid

examples of where providing flexibility in several specific instance ¢ i
more carefully considered decisions in- special nmmwm. without cobwwdwmwwmmwwwﬂm
principle of timely implementation of the Act. E \

"' Again, T appreciate your cooperation in affording me this time and I am hopeful

that the negotiations between our by i i i in th
EﬁHmWMB il e ations bet espective staffs which have continued in the
) ave stated publicly and T reiterate here that I intend to go more than half

Hﬁo accommodate Ooumwmmmmouﬁ concerns: I'have followed gmm ooB.B#BMé wp M@M
etter; dand I have attempted where I ¢annot agree with certain provisions to
explain my reasons and to offer a constructive alternative. Your acceptance. of my

‘ Suggestions .will enable us 4o move forward with this progressive effort to' make

.bﬁmgﬁgamaEBoﬂo.ummv‘oanmaoamm People.
H ... .mvhbomﬂtmqvv a B ' ,. o . . :

GeraLp R. Forp..
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